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I.   INTRODUCTION
The states regulate insurance in the United States. The history of
insurance regulation, however, has been marked by federal-state
tensions and accommodations, and, after more than a century of
state dominance, by periodic proposals for federal intervention.1 Re-
cent proposals to integrate financial services industries2—banking,
securities, and insurance—have prompted yet another round of de-
bate over the appropriate structure of insurance regulation and the
relative merits of federal versus state regulation. Key federal legisla-
tors, current state legislators and regulators, and the insurance in-
dustry have expressed a commitment to functional regulation of each
of the affected industries, as well as the maintenance of the current
state regulatory structure in insurance. Public debate, however,
seems to be occurring—to the extent it occurs at all3—on a superficial
level with no real account of or inquiry into the ways in which states
                                                                                                                      
1. See, e.g., Federal Insurance Solvency Act, H.R. 1290, 103d Cong. (1993); H.R.
4900, 102d Cong. (1992) (introduced by Rep. John D. Dingell).
2. The Financial Services Act of 1998, H.R. 10, 105th Cong. (1998), the latest in a se-
ries of congressional attempts to modernize the nation’s banking and financial services
laws, was passed in the House of Representatives on May 13, 1998, by one vote. The House
intended for the Act to promote affiliations among commercial banks, securities firms, in-
surance companies, and other commercial enterprises, thereby enhancing efficiency in the
financial services industry and increasing the competitiveness of American providers in
the international market. Specifically, the Act would permit securities firms, insurance
companies, and financial firms to own or affiliate with a commercial bank by removing re-
strictions contained in the Glass-Steagall Act of 1933, ch. 89, 48 Stat. 162 (1933) (codified
as amended in scattered sections of 12 U.S.C. (1994)), and the Bank Holding Company Act
of 1956, 12 U.S.C. §§ 1841-1850 (1994). An April 1998 vote on the Act was postponed when
the House Republican leadership realized they could not muster the necessary votes, but
the Travelers/Citicorp merger spurred further consideration of the Act. See Mark A.
Hoffman, Megadeal Could Influence Bill; H.R. 10 Would Remove Walls Between Banking,
Commerce, BUS. INS., Apr. 13, 1998, at 26. The Act similarly failed in the 104th Congress.
See Dan Lonkevich, Slim Chance Seen for 94 Financial Services Reform, NAT’L
UNDERWRITER (Prop. & Casualty/Risk & Benefits Mgmt. ed.), May 12, 1997, at 4. The bill
has been reintroduced as the Financial Services Act of 1999, H.R. 10, 106th Cong. (1999),
and is currently pending before the Committee on Banking and Financial Services. See 145
CONG. REC. D261, D263 (daily ed. Mar. 11, 1999).
With regard to insurance regulation, the Act contemplates continued state-level regula-
tion of insurance, but creates a self-regulating organization, the National Association of
Registered Agents and Brokers, charged with establishing uniform licensing requirements
for insurance agents and brokers operating on a multistate level. The provisions would
take effect three years after the Act’s enactment if a majority of the states fail to enact uni-
form licensing and reciprocity laws and regulations governing the licensure of nonresident
entities or individuals. See H.R. 10, §§ 321-23 (1999).
3. The dearth of public debate is not surprising. Insurance regulatory issues are
typically complex and generally do not generate public interest. See KENNETH J. MEIER,
THE POLITICAL ECONOMY OF REGULATION: THE CASE OF INSURANCE 17 (1988) (noting that
“[i]nsurance regulation is a widely ignored segment of political economy”).
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actually accomplish regulation of the industry. This Article attempts
to fill that gap.
An initial premise, which will be briefly explained here but not
discussed further, is that regulation of the insurance industry is nec-
essary.4 As the United States Supreme Court has long recognized, in-
surance is business coupled with a public interest.5 Consumers invest
substantial sums in insurance coverage in advance, but the value of
the insurance lies in the future performance of the various contin-
gent obligations. Because the interests protected are so important—
including an individual’s future ability to provide for dependents in
case of death or injury, to retire, to obtain necessary medical treat-
ment, to replace damaged or destroyed property—regulation of the
industry furthers public welfare. Related reasons for insurance
regulation center on the complexity of insurance and consumers’ in-
ability to obtain and understand information about insurance. Con-
sumers are ill-equipped to assess a company’s future solvency, to
compare the coverage of various policies, or to evaluate a company’s
claims service. Theoretically, government regulation of insurance
eliminates these problems. Regulation can ensure solvency and the
insurer’s ability to pay claims in the future, standardize policy cover-
age, require minimum coverage, and require fair claims processing.
An equally important justification for insurance regulation is the
prevention of excessive and potentially destructive competition. Be-
cause an insurance company’s real costs are not known until an in-
surance policy matures and all claims are paid, the insurance busi-
ness tends toward extreme competition in pricing. If the insurer’s in-
solvency results, the consequences for the insured and their benefici-
aries may be devastating.
A second premise, supported in detail in this Article, is that some
level of centralization and uniformity of insurance regulation is es-
sential. Insurance is an increasingly international and interdepend-
ent industry. American insurers are consolidating into large national
and international businesses. Increasing numbers of non-U.S. insur-
ers are entering the U.S. market, and the reinsurance network on
which the national market depends is worldwide. The ability of indi-
vidual states to monitor this increasingly complex and global enter-
prise is questionable at best. The history of insurance regulation
bears out this point: despite the persistence of the state regulatory
system, its history demonstrates an increasing trend toward cen-
tralization, uniformity, and cooperation. The National Association of
                                                                                                                      
4. But see BANKS MCDOWELL, DEREGULATION AND COMPETITION IN THE INSURANCE
INDUSTRY (1989) (advocating deregulation of the insurance industry); D. Joseph Olson, It’s
Time to Rethink Insurance Regulation, NAT’L UNDERWRITER (Life & Health/Fin. Servs.
ed.), June 10, 1996, at 47 (same).
5. See, e.g., German Alliance Ins. Co. v. Lewis, 233 U.S. 389, 411-15 (1914).
628 FLORIDA STATE UNIVERSITY LAW REVIEW [Vol. 26:625
Insurance Commissioners (NAIC), a voluntary association of state
insurance commissioners, has played an essential role in the process
of centralization, expanding upon its initial advisory and model law
drafting functions until it resembled a federal agency in many ways.
This Article attempts three basic tasks: (1) to examine the current
system of insurance regulation and to identify problems in insurance
regulation; (2) to understand why these problems exist; and (3) to
suggest ways in which these problems may be resolved. Part II ar-
gues that the nature of the insurance business and the role of the
NAIC in the system of state insurance regulation demonstrate the
necessity of centralization and uniformity in insurance regulation.
Part III reinforces that conclusion by tracing the NAIC’s pivotal role
in the development of insurance regulation over the past century, ex-
amining the NAIC’s institutional structures and purposes, and fo-
cusing on recent regulatory failures and the NAIC’s response. Part
IV analyzes the reasons for continued state dominance of state in-
surance regulation in the face of acknowledged regulatory problems,
and state-level efforts to resolve those problems through centraliza-
tion and uniformity.
Part V proposes alternative reforms to the regulatory system,
each of which presumes continued preferences for state-level regula-
tion.6 Although recent Supreme Court decisions have reinvigorated
federalism as a constitutional principle, indicating that the federal
government lacks constitutional authority to direct the states to act,7
Congress could indirectly accomplish significant reform of existing,
state regulatory standards through other measures including condi-
tional funding8 or conditional preemption.9 Alternatively, the states
could implement joint reforms through one or more interstate com-
pacts dealing with such national issues. More limited reforms could
be accomplished by individual states. Part V also addresses the role
of the NAIC under various possible reforms.
The development of appropriate regulatory frameworks for a
newly integrated financial services industry must be grounded in an
understanding of the present system. The recent history of state in-
surance regulation indicates that the commitment to continued state
regulation of insurance, especially in the context of financial services
integration, must be reexamined. This Article concludes that such a
commitment to state regulation is only rational if state regulation,
                                                                                                                      
6. Congress could assert its constitutional power over insurance under the Com-
merce Clause by repealing the McCarran-Ferguson Act, 15 U.S.C. §§ 1011-15 (1994).
7. See Printz v. United States, 521 U.S. 898, 931-35 (1997) (finding the Brady Hand-
gun Violence Protection Act provisions requiring state law enforcement officers to adminis-
ter portions of the federal act invalid as incursions on state sovereignty).
8. See New York v. United States, 505 U.S. 144, 167 (1992); see also Printz, 521 U.S.
at 936 (O’Connor, J., concurring).
9. See, e.g., New York, 505 U.S. at 167-68.
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and the role of the NAIC in state regulation, is substantially recon-
figured.
II.   STATE REGULATION OF INSURANCE
A.   State Insurance Departments and Commissioners
Insurance is unique among financial services in that it is regu-
lated by the states. Largely due to the efforts of the NAIC, the con-
tent of insurance regulation evidences strong similarities from state
to state. The goals of insurance regulation articulated by most states
include fair pricing of insurance, protecting insurance company sol-
vency, preventing unfair practices by insurance companies, and en-
suring availability of insurance coverage.10 For example, all states
have the power to approve insurance rates; to periodically conduct fi-
nancial examinations of insurers; to license companies, agents, and
brokers; and to monitor and regulate claims handling.11
Each state has a department within the executive branch to
regulate insurance. The head of the department is usually called the
commissioner or director of insurance. A handful of states elect their
insurance commissioner.12 In the remaining states, the insurance
commissioner is appointed by the governor and serves at the gover-
nor’s pleasure.13 The insurance department typically has broad, leg-
islatively delegated powers to enforce state insurance laws, promul-
gate rules and regulations, and conduct hearings to resolve disputed
matters. In practice, this power is exercised sparingly, partly because
state insurance departments are often significantly underfunded and
partly because of political preferences for less regulation.
B.   The National Association of Insurance Commissioners
The NAIC is a voluntary association of the insurance commission-
ers from each of the fifty states, the District of Columbia, and the
U.S. territories.14 Shortly after the 1868 Supreme Court decision in
                                                                                                                      
10. See generally ROBERT H. JERRY, II, UNDERSTANDING INSURANCE LAW 22 (2d ed.
1996); Spencer L. Kimball, The Purpose of Insurance Regulation: A Preliminary Inquiry in
the Theory of Insurance Law, 45 MINN. L. REV. 471 (1961).
11. See, e.g., NAIC MODEL LAWS, REGULATIONS, AND GUIDELINES §§ IV-775-1, IV-780-
1 (Property & Casualty Model Rating Law); id. § II-390-1 (Model Law on Examinations);
id. § II-320-1 (Organization and Ownership of New Insurance Companies); id. § I-210-1
(Agents & Brokers Licensing Model Act); id. § IV-880-1 (Unfair Trade Practices Act); id. §
IV-900-1 (Unfair Claims Settlement Practices Act).
12. California, Delaware, Florida, Kansas, Louisiana, Mississippi, Montana, North
Carolina, North Dakota, Oklahoma, and Washington. See, e.g., DEL. CONST. art. III, § 21;
N.C. CONST., art. III, § 7; WASH. REV. CODE § 48.02.010 (1988).
13. See, e.g., COLO. CONST. art. IV, § 23; IOWA CODE ANN. § 505.2 (1997); N.H. REV.
STAT. ANN. § 400-A:6 (1992).
14. Insurance supervisory officials in Canada and the Republic of the Philippines are
honorary members. See NATIONAL ALLIANCE OF AMERICAN INSURERS, NAIC IN
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Paul v. Virginia,15 which established state supremacy over insurance,
state regulators formed the NAIC to further what they viewed as
necessary uniformity in insurance regulation.16 The history of the
NAIC, from its beginning in 1871 to the present, illuminates the ten-
sion between state-level regulation and an acknowledged need for
uniformity.17 The NAIC’s central role in the United States system of
insurance regulation demonstrates that, for the most part, the states’
regulatory apparatus has been unable to function appropriately as
individual units because of the complex national and international
nature of the insurance industry.
1.   Paul v. Virginia: Insurance Is Subject to State Regulation
Organized regulation of the insurance industry by the states be-
gan in the mid-1800s. Faced with the need to supervise a burgeoning
industry, several state legislatures created independent administra-
tive agencies to supervise insurance within their borders.18 As insur-
ance operations extended across states lines, the industry sought
federal regulation to avoid burdensome multiple state regulations,19
preferring what it presumed would be weak federal regulation to
sometimes aggressive state oversight.20
Hoping to supplant state authority, several New York-based in-
surance companies hired Samuel Paul to represent them as an agent
in Virginia but refused to deposit the licensing bond required by Vir-
ginia law.21 Paul was consequently denied a license to sell insur-
ance.22 He sold policies, nonetheless, and was convicted of violating
                                                                                                                      
TRANSITION: A DISCUSSION PAPER ON ISSUES FACING THE NATIONAL ASSOCIATION OF
INSURANCE COMMISSIONERS 1 (1982) [hereinafter NAIC IN TRANSITION].
15. 75 U.S. (8 Wall.) 168 (1868).
16. See NAIC IN TRANSITION, supra note 14, at 13 (noting that the NAIC grew out of
an 1871 meeting of insurance officials from 30 states).
17. Many capable scholars and historians have documented the history of insurance
regulation, and this Article relies on many of them. See generally JOHN G. DAY, DEP’T OF
TRANSP., ECONOMIC REGULATION OF INSURANCE IN THE UNITED STATES (1970); SPENCER L.
KIMBALL, INSURANCE AND PUBLIC POLICY (1960); KENNETH J. MEIER, THE POLITICAL
ECONOMY OF REGULATION: THE CASE OF INSURANCE 49-87 (1988). However, none have
adequately chronicled the often central role of the NAIC.
18. New Hampshire was the first of these, establishing the New Hampshire Board of
Insurance Commissioners in 1851. A number of other states quickly followed suit. See DAY,
supra note 17, at 9-10.
19. For discussions of the industry’s early efforts to secure federal regulation, see Pe-
ter R. Nehemkis, Jr., Paul v. Virginia: The Need for Re-examination, 27 GEO. L.J. 519
(1939); Michael D. Rose, State Regulation of Property and Casualty Insurance Rates, 28
OHIO ST. L.J. 669 (1967).
20. See Spencer L. Kimball & Ronald N. Boyce, The Adequacy of State Insurance Rate
Regulation: The McCarran-Ferguson Act in Historical Perspective, 56 MICH. L. REV. 545,
553 (1958).
21. See Paul v. Virginia, 75 U.S. (8 Wall.) 169, 169 (1868).
22. See id.
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the Virginia statute.23 The Virginia Supreme Court affirmed the con-
viction, and insurance companies, led by the National Board of Fire
Underwriters, used the case to challenge state regulation of insur-
ance in the U.S. Supreme Court.24 Paul argued that Virginia’s laws
violated the Privileges and Immunities Clause by requiring addi-
tional security for foreign insurers and that the power to regulate in-
surance resided in the federal government under the Commerce
Clause.25 The Supreme Court held that the insurers were not pro-
tected as “citizens” within the meaning of the Privileges and Immu-
nities Clause and that “[i]ssuing a policy of insurance was not a
transaction of commerce.”26 Thus, the Supreme Court’s decision
placed the burden of insurance regulation squarely on the states, to
the industry’s disappointment. Further efforts also proved unsuccess-
ful: the Supreme Court maintained its position that insurance was
not subject to federal oversight,27 and attempts to amend the Consti-
tution to permit the federal government to regulate insurance
failed.28
The industry was not alone in its early preference for federal
regulation of insurance. Early state regulators believed that the na-
tional nature of the insurance business and considerations of effi-
ciency supported federal regulation. Elizur Wright, known as the
“Father of Insurance Regulation,”29 opined that “insurance, being of
widespread interest, should be secure against the adverse operation
of local causes—that simplicity required a national bureau, and that
a state could probably not protect itself as well with reference to in-
surance of other states as it could be protected by the federal gov-
ernment.”30
Other state regulators also considered the challenges of regulation
by individual states daunting. In 1871 the New York superintendent
of insurance, George W. Miller, asked the insurance commissioners
in each of the thirty-six states to attend a meeting to discuss insur-
ance regulation.31 Representatives of nineteen states attended,
marking the beginning of what was then known as the National In-
                                                                                                                      
23. See id.
24. See id. at 169-70.
25. See id. at 177.
26. Id. at 183.
27. See New York Life Ins. Co. v. Deer Lodge County, 231 U.S. 495, 510 (1913) (citing
Paul for the proposition that “contracts of insurance are not commerce at all”); see also
DAY, supra note 17, at 15-17 (noting the precedential value of Paul).
28. See DAY, supra note 17, at 16 n.48 (citing S.J. Res. 58, 64th Cong. (1915); S.J. Res.
103, 63d Cong. (1914); H.R.J. Res. 194, 63d Cong. (1914)).
29. Wright earned this title for his efforts to institute regulation in Massachusetts
and for his service as the state's commissioner. See id. at 52.
30. Id.
31. See id.
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surance Convention.32 A contemporary account of the meeting em-
phasized the need for uniformity in protective regulation:
In a session “remarkable for its harmony,” the commissioners are
now “fully prepared to go before their various legislative commit-
tees with recommendations for a system of insurance law which
shall be the same in all states—not reciprocal, but identical; not
retaliatory, but uniform. That repeated consultation and future
concert of action will eventuate in the removal of discriminating
and oppressive statutes which now disgrace our codes, and that
the companies and the public will both be largely benefited, we
have no manner of doubt.”33
Thirty states attended the next meeting that same year.34
2.   The Development of State Regulation
For three-quarters of a century after the Supreme Court decision
in Paul, state authority over insurance regulation was unquestioned.
By the 1940s, state regulation was fairly comprehensive,35 with the
exception of rate regulation. Most states had adopted some form of
rate regulation, but its scope and enforcement varied widely.36 For
practical purposes, “insurance rate making was as yet largely uncon-
trolled in the United States.”37
In Missouri, however, the situation was different. Missouri’s su-
perintendent of insurance resisted rate increases and was sued by
139 insurance companies in 137 lawsuits brought to enjoin the pre-
vention of rate increases.38 The court granted a temporary injunction
permitting the increase but required that the difference between the
old and new rates be deposited in the court until final disposition.39
Negotiations took place for several years, and in the late 1930s, the
Missouri Superintendent of Insurance, Emmett O’Malley, a member
of the Kansas City political machine, negotiated a settlement with
the industry in exchange for substantial payoffs from 134 fire insur-
ance companies.40 The insurers would receive higher future rates and
eighty percent of the fund; the state would retain twenty percent.41
                                                                                                                      
32. See id.
33. NAIC, 1995 NAIC ANNUAL REPORT 1 (1996) (quoting BALTIMORE UNDERWRITER,
June 1871).
34. See DAY, supra note 17, at 52-53.
35. The states were typically authorized to obtain information from the insurance
companies; to monitor reserve levels, asset valuation, and investments; and to oversee
policy forms and trade practices. See KIMBALL, supra note 17, at 121-28.
36. See Kimball & Boyce, supra note 20, at 552.
37. Id.
38. See Franklin H. Elmore, Jr., How Insurance Became Commerce, in READINGS IN
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The Missouri attorney general, Roy McKittrick, filed suit against the
companies contributing to the bribe, charging them with conspiracy
to defraud the state and the policyholders and later with conspiracy
to fix prices and limit competition.42 Because the conspiracy involved
out-of-state insurers acting through multistate rate-making bureaus,
McKittrick took the matter to the U.S. Department of Justice.43
In late 1942, a grand jury indicted South-Eastern Underwriters
Association (SEUA),44 its officers, and the 198-member companies for
violations of the Sherman Act, charging conspiracy to fix rates and
the monopolization of trade in fire insurance.45 The district court,
relying on Paul, dismissed the indictment.46 In 1944 the Supreme
Court in United States v. South-Eastern Underwriters Ass’n47 re-
versed its earlier decision in Paul and in a four-to-three decision held
that insurance is interstate commerce subject to federal regulation
under the Commerce Clause.48
The decision was viewed as an assault on state regulatory and tax
authority over the insurance industry,49 and the NAIC’s response
was swift.50 The NAIC proposed a bill that was introduced with revi-
sions by Senators Pat McCarran (D-Nev.) and Warren Ferguson (R-
Mich.), and signed into law by President Franklin Roosevelt on
March 9, 1945.51 The McCarran-Ferguson Act declares that the busi-
ness of insurance will be subject to state law:
                                                                                                                      
42. See id. at 502.
43. See id.
44. SEUA is a cooperative rating bureau composed of stock fire insurance companies
in six southeastern states.
45. See Elmore, supra note 38, at 510.
46. See United States v. South-Eastern Underwriters Ass’n, 51 F. Supp. 712, 715
(N.D. Ga. 1943).
47. 322 U.S. 533 (1944).
48. See id. at 552-53.
49. As the Supreme Court noted almost fifty years later, “This result [in South-
Eastern Underwriters], naturally, was widely perceived as a threat to state power to tax
and regulate the insurance industry.” United States Dep’t of Treasury v. Fabe, 508 U.S.
491, 499-500 (1993). Justice Jackson’s dissenting opinion in South-Eastern Underwriters
suggested that the majority decision rendered state taxes on insurance companies uncon-
stitutional. See South-Eastern Underwriters, 322 U.S. at 590 (Jackson, J., dissenting).
Some insurance companies immediately filed suits challenging state premium taxes, while
others paid premium taxes under protest. See Linda M. Lent, McCarran-Ferguson in Per-
spective, 48 INS. COUNS. J. 411, 412 (1981).
50. The industry acted even before the decision in South-Eastern Underwriters by
backing the Walter-Hancock bill, which was introduced in 1943 to appease the stock fire
insurance companies. See H.R. 3270, 78th Cong. (1943). It proposed exempting the insur-
ance industry from the Sherman and Clayton Antitrust Acts. See id.; see also 90 CONG.
REC. 6565, 8054 (1943) (recording that although both the Senate and the House originally
passed the bill, the Senate reconsidered the bill and did not enact it). After its defeat, the
NAIC proposed a bill that passed both houses in modified form. See McCarran-Ferguson
Act, ch. 20, 59 Stat. 33 (1945) (codified as amended at 15 U.S.C. §§ 1011-15 (1994)); see also
MEIER, supra note 3, at 68-69.
51. See McCarran-Ferguson Act, ch. 20, 59 Stat. 33 (1945) (codified as amended at 15
U.S.C. §§ 1011-15 (1994)); see also MEIER, supra note 3, at 69. Despite some variations be-
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Congress hereby declares that the continued regulation and taxa-
tion by the several States of the business of insurance is in the
public interest, and that silence on the part of the Congress shall
not be construed to impose any barrier to the regulation or taxa-
tion of such business by the several States.52
Under the Act, federal law supersedes state insurance regulation
only if it specifically relates to “the business of insurance.”53 If, how-
ever, the states do not regulate the business of insurance, the
Sherman and Clayton Acts, as well the Federal Trade Commission
Act, still apply.54
Again, the NAIC responded quickly. In cooperation with the All-
Industry Committee, a group of industry representatives organized
by the NAIC, the NAIC drafted model laws to demonstrate that the
states were regulating insurance and to preclude federal interven-
tion.55 By the early 1950s, most of the states had enacted these
laws.56
C.   NAIC Goals and Functions
This history demonstrates the inconsistent dual commitment to
uniformity of regulation and preservation of state regulation. The
NAIC’s constitution also reflects this tension. The NAIC’s current
constitution, adopted in 1980, articulates the basic goals of insurance
regulation—to ensure the solvency of insurers and to protect policy-
holders—but includes a commitment to the preservation of state
regulation and not, incidentally, to the preservation of the NAIC. The
constitution provides:
The objective of this body is to serve the public by assisting the
several State insurance supervisory officials, individually and col-
lectively, in achieving the following fundamental insurance regula-
tory objectives:
(1) Maintenance and improvement of state regulation of insurance
in a responsive and efficient manner;
(2) Reliability of the insurance institution as to financial solidity
and guaranty against loss;
                                                                                                                      
tween the House and Senate versions, final legislation followed the NAIC’s proposal almost
exactly. See 1945 NAIC PROCEEDINGS 157-60; see also Lent, supra note 49, at 412.
52. 15 U.S.C § 1011 (1994).
53. Id. § 1012(b). Congress retains substantial Commerce Clause authority over in-
surance companies under this formulation.
54. See id. § 1012(b).
55. One of the first model laws drafted in response to McCarran-Ferguson was “An
Act Relating to Unfair Methods of Competition and Unfair and Deceptive Acts and Prac-
tices in the Business of Insurance.” See 1946 NAIC PROCEEDINGS 132-34, 142-48. Gener-
ally, derivations of the model law now are known in the states as the Unfair Trade Prac-
tices Act. See, e.g., PA. STAT. ANN., tit. 73 §§ 201-207 (West 1993 & Supp. 1997); LA. REV.
STAT. ANN. §§ 51:1401-1419 (West 1987 & Supp. 1995); FLA. STAT. §§ 501.201-.213 (1997).
56. See JERRY, supra note 10, at 22-23.
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(3) Fair, just and equitable treatment of policyholders and claim-
ants.57
Prior to the adoption of its new constitution in 1980, the NAIC’s
stated objectives more clearly indicated its conflicting commitments
to both centralized regulation and the preservation of regulation by
the states. For more than a century, between its inception in 1871
until the adoption of the 1980 NAIC constitution, the NAIC stated its
purposes in this way:
The object of this association shall be to promote uniformity in
legislation affecting insurance; to encourage uniformity in depart-
mental rulings under the insurance laws of the several states; to
disseminate information of value to insurance supervisory officials
in the performance of their duties; to establish ways and means of
fully protecting the interest of insurance policyholders of the vari-
ous states, territories and insular possessions of the United States;
and to preserve to the several states the regulation of the business
of insurance.58
Elsewhere, the NAIC stated a goal of creating a “national” regulatory
system.59
The tension among the NAIC’s various organizational goals is evi-
dent: the goal of uniform, nationalized regulation is facially inconsis-
tent with the preservation of autonomous regulation by the states. To
preserve state regulation, the NAIC has increasingly assumed a na-
tional role, centralizing many basic regulatory functions and operat-
ing as a quasi-federal agency by attempting to enforce national stan-
dards.
The growth of the NAIC illustrates the states’ increasing reliance
on the NAIC to regulate what has become a national industry. In
1987 the NAIC’s staff numbered about seventy and its budget was
approximately $5.9 million.60 Its staff currently numbers at least
                                                                                                                      
57. NAIC CONST. art. II (1980), reprinted quarterly in NAIC PROCEEDINGS, at iv; see
also NAIC IN TRANSITION, supra note 14, at 13-14 (summarizing the historical develop-
ment of NAIC objectives leading up to the adoption of the new constitution in 1980).
58. NAIC IN TRANSITION, supra note 14, at 13; see also WOODWARD & FONDILLER,
INC., NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS: OBJECTIVES, OPERATIONS,
AND ORGANIZATIONS 53 (1966) (reporting to the NAIC Subcommittee to Study Reorganiza-
tion and Public Information Matters and recording the same statement as the NAIC
statement of purpose prior to the adoption of its new constitution in 1980).
59. See Regulation of Ins. Cos. and the Role of the Nat’l Ass’n of Ins. Comm’rs: Hear-
ings Before the Subcomm. on Policy Research and Ins. of the House Comm. on Banking,
Fin., and Urban Affairs, 102d Cong. 122 (1991) (statement of Richard L. Fogel, Assistant
Comptroller General, General Accounting Office). The General Accounting Office con-
cluded, however, that the NAIC would fail to reach that goal because it lacked enforcement
capability. See id.
60. See id. app. I.
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300,61 and its budget exceeds $40 million.62 Its complex organiza-
tional structure demonstrates the breadth and diversity of its tasks.
As of April 1998, the NAIC had more than 115 different committees,
subcommittees, task forces, and working groups.63 Its headquarters
are located in Kansas City, Missouri,64 with a specialized office for
uniform securities valuation in New York,65 and an office in Wash-
ington, D.C., to deal with legislative and policy issues.66
The tasks performed by the NAIC also illustrate the increasing
nationalization of insurance regulation. In addition to performing ba-
sic regulatory functions itself, the NAIC supports, coordinates, and,
on some occasions, even directs state regulators.67 The NAIC per-
forms centralized duties that mirror those of federal regulators in
other industries, including the prescription of standard forms for in-
surance company annual financial statements;68 the coordination of
                                                                                                                      
61. As of 1994, the NAIC had a staff of 290 and a budget of $35 million. See Mark L.
Schussel, Legislators to Ponder Legality of NAIC Program, BEST’S REV. (Prop./Cas. ed.),
Sept. 1994, at 10.
62. See NAIC, 1997 NAIC ANNUAL REPORT 27 (1998). The NAIC’s proposed 1998
budget was $40.55 million. See NAIC: Proposed Budget Adds New Projects, BUS. INS., Oct.
6, 1997, at 67.
63. For exhaustive lists of the NAIC committees, subcommittees, tasks forces, and
working groups, see NAIC, 1999 Committee List (visited Mar. 19, 1999) <http://www.
naic.org/1committee/documents/cmtelist.pdf>.
64. The office is known as the Support and Services Office (SSO).
65. The NAIC’s Securities Valuation Office (SVO) values securities held by insurance
companies on a uniform basis to facilitate state monitoring of the financial condition of in-
surers.
66. Through its Washington Counsel Office, the NAIC tracks federal proposals and
congressional bills that may affect state regulators, provides state insurance departments
with periodic status reports, and formulates policy positions on various issues. See NAIC,
Washington Counsel (visited Mar. 19, 1999) <http:// www.naic.org/geninfo/about/
about12.htm>.
67. Many commentators conclude that the NAIC performs and does not merely sup-
port regulatory functions. For example, the House Committee on Energy and Commerce
concluded in a 1994 report that the NAIC’s expanded efforts in the early 1990s, including
financial analysis, enforcement information, and accreditation functions, changed its role
from advisor to “regulatory participant.” STAFF OF HOUSE SUBCOMM. ON OVERSIGHT AND
INVESTIGATIONS OF THE COMM. ON ENERGY AND COMMERCE, 103D CONG., 2D SESS.,
WISHFUL THINKING: A WORLDVIEW OF SOLVENCY REGULATION 10 (Comm. Print 1994)
[hereinafter WISHFUL THINKING]. A recent Wall Street Journal article examining the influ-
ence of the industry in insurance regulation stated that “many insurers believed that na-
tional regulation was creeping up on them in the unlikely form of the National Association
of Insurance Commissioners . . . [which was] armed with its own computer resources and a
talented staff that was increasingly tackling consumer-oriented issues.” Scot J. Paltrow,
The Converted: How Insurance Firms Beat Back an Effort for Stricter Controls, WALL ST.
J., Feb. 5, 1998, at A1; see also Charles E. Schmidt, Jr., Under Fire: The NAIC Struggles to
Redefine Itself, BEST’S REV. (Prop./Cas. ed.), June 1, 1995, at 39. New York Superintendent
of Insurance Edward J. Muhl commented, “It [the NAIC] has moved from strictly a support
function to one that has taken on some regulatory responsibility.” Id. Similarly, acting
Michigan Insurance Commissioner Patrick M. McQueen, referred to the NAIC’s “quasi-
regulatory role.” Id. at 35.
68. See NAIC, The NAIC: A Tradition of Consumer Protection (visited Mar. 19, 1999)
<http://www.naic.org/geninfo/about/about01.htm>.
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regional financial examinations of insurance companies;69 the crea-
tion and maintenance of an extensive system of national databases to
facilitate state monitoring of insurers and insurance agents;70 the
rating of non-U.S. insurers for the states;71 the periodic review and
accreditation of state insurance departments;72 the drafting of model
laws and regulations, many of which have been adopted by state
legislatures;73 the valuation of insurance company invest-
                                                                                                                      
69. See NAIC, Accreditation Program: Baseline Standards for Solvency Regulation
(visited Mar. 19, 1999) <http://www.naic.org/geninfo/about/about08.htm>.
70. The NAIC maintains a sophisticated insurance financial database for the use of
state regulators in monitoring insurance company solvency. Among the systems supported
by the NAIC are the Financial Analysis Solvency Tracking System (FAST), the Insurance
Company Information System (ICIS), the State Data Network (SDN), and the CD Insur-
ance and Financial Analysis Working Group (FAWG). See Robert W. Klein, Insurance
Regulation in Transition: Structural Change and Regulatory Response in the Insurance In-
dustry (visited Mar. 19, 1999) <http://www.naic.org/geninfo/about/regutra3.htm> (provid-
ing information about FAST and FAWG). In addition, the NAIC houses, as a separate
business unit, the System for Electronic Rate and Form Filings (SERFF), an electronic rate
and form filing system. See NAIC, Welcome to SERFF (visited Mar. 19, 1999)
<http://www.serff.org>. NAIC databases also collect and publish market conduct informa-
tion. The Insurance Regulatory Information Network (IRIN) was incorporated in October
1996 and operates as a nonprofit affiliate of the NAIC. See NAIC, 1997 NAIC ANNUAL
REPORT 11 (1998). IRIN is funded by industry pledges ($3.l million for 1997), and its pur-
pose is the development and implementation of the Producer Database (PDB), an elec-
tronic database containing information relating to insurance producers, and the Producer
Information Network (PIN), an electronic communication network that links state regula-
tors with insurance companies and agents, and permits electronic transmission of licens-
ing, appointment, and termination applications. See id. PDB will provide information from
state regulatory licensing databases, including producers’ names, aliases, dates of birth,
addresses, current license information, regulatory actions shown in the NAIC’s Regulatory
Information Retrieval System (RIRS), information from the National Association of Securi-
ties Dealers (NASD), and automatic notice of disciplinary actions and loss of resident li-
censes. RIRS contains the names of individuals and companies that have been involved in
disciplinary or regulatory actions. See NAIC, Market Information Systems (visited Mar. 19,
1999) <http:www.naic.org/geninfo/about/about04b.htm>. State regulators check RIRS
when individuals or companies apply to do business in their state to screen applicants and
ensure that violators do not move to new states. The Special Activities Database (SAD) fa-
cilitates exchange of information on charges against firms and individuals, investigations
by insurance departments or other government investigations, and other unauthorized ac-
tivities. The Complaints Database System (CDS) consists of complaint data from the
NAIC’s membership. The Examination Tracking System (ETS) is a central source of insur-
ance company financial examination and market conduct information. See id.
71. See NAIC, International Insurers Department (visited Jan. 29, 1999)
<http:www.naic.org/geninfo/about/about13.htm>. The NAIC’s International Insurers De-
partment (IID) tracks non-U.S. insurers who want to do business in the United States in
the surplus lines or excess lines markets. IID maintains a list of international insurers
who meet its standards (minimum capital and surplus requirements, establishment of a
trust fund for U.S. policyholders, and filing of annual financial statements). In 14 states,
appearance on the IID list is the only way alien insurers can be eligible to write surplus
and excess lines. In 21 states, it is only one means by which alien insurers may establish
eligibility, while other states simply use it as a criterion in determining eligibility. The IID
also acts as the NAIC’s liaison with international insurance regulatory bodies. See id.
72. See infra notes 122-24 and accompanying text.
73. See generally NAIC, NAIC MODEL LAWS, REGULATIONS, AND GUIDELINES (1997).
The four volume loose-leaf set contains the numerous NAIC models, brief legislative histo-
ries, and information concerning state adoptions.
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ments;74 training of state insurance regulators; the preparation of
statistical reports for state regulators; the assistance to state regula-
tors with technical financial analysis; and the assistance to U.S. offi-
cials negotiating international trade agreements that concern insur-
ance issues.75
In the midst of this expansion of its activities, staff, and funding,
the NAIC has suffered something of an identity crisis. In 1995 the
NAIC officially defined itself as a private trade organization.76
Around the same time, Robert M. Willis, District of Columbia insur-
ance commissioner, described the NAIC as a “trade organization” and
distinguished his role as a public official from his role as a member of
the NAIC.77 Similarly, in a 1994 opinion, U.S. District Judge Peter
Leisure stated that the NAIC was not a government body but “a pri-
vate trade association composed of government regulators from dif-
ferent states.”78
None of these self-definitions squared with the NAIC’s active and
central role in the processes of state insurance regulation. In 1995, at
the urging of some NAIC members, and in particular James Schacht,
acting Illinois insurance commissioner, an NAIC working group pre-
pared a written report discussing the NAIC’s status. The group split
over whether the NAIC was “a group of public officials imbued with
the public trust” or “an instrumentality of the states.”79 The member-
ship of the NAIC ultimately concluded that it had characteristics of
both.80 Schacht stated, “At least we know we are not a trade organi-
zation.”81
Regardless of the NAIC’s difficulties defining itself, it is clear that
the NAIC is a private rather than a governmental entity. This status
carries two important implications: first, the NAIC has no power to
compel the states or the industry, and second, the NAIC is a com-
                                                                                                                      
74. See NAIC, The NAIC Story (visited Mar. 19, 1999) <http://www.naic.org/products/
publicat/naic.htm#naic story>.
75. See NAIC, Continuing Education for Regulators (visited Mar. 19, 1999)
<http://www.naic.org/geninfo/about/about07.htm>; NAIC, Research Division & Library
(visited Mar. 19, 1999) <http://www.naic.org/geninfo/about/about06.htm>; NAIC, Financial
Services: Financial Services Aids State Examiners (visited Mar. 19, 1999) <http://www.
naic.org/geninfo/about/about09.htm>.
76. In a 1995 joint meeting of the NAIC and NCOIL, NAIC general counsel Susan
Martin stated that the NAIC was as a private trade organization. See L.H. Otis, Just What
Is the NAIC? Legal Status Up for Grabs, NAT’L UNDERWRITER (Prop. & Cas./Risk & Bene-
fits Mgmt. ed.), May 22, 1995, at 1; Oversight of Public Funds Pits Lawmakers, NAIC,
NAT’L UNDERWRITER (Life & Health/Fin. Servs. ed.), Apr. 10, 1995, at 8.
77. NAIC Adopts Open Meeting Parameters, INS. REGULATOR, Sept. 26, 1994, at 8.
78. Preferred Physicians Mut. Risk Retention Group v. Cuomo, 865 F. Supp. 1057,
1072 (S.D.N.Y. 1994), vacated, Preferred Physicians Mut. Risk Retention Group v. Pataki,
85 F.3d. 913 (2d. Cir. 1996).
79. L.H. Otis, NAIC Votes to Open Highest Level Meetings, NAT’L UNDERWRITER (Life
& Health/Fin. Servs. ed.), June 12, 1995, at 3.
80. See id.
81. Id.
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pletely self-governing entity, neither accountable to voters nor sub-
ject to government oversight. Thus, although the NAIC has assumed
a central and national role in insurance regulation, acting in many
ways as a federal agency, it cannot sanction regulators or insurers,
and it is not subject to various mechanisms designed to ensure fair
and open regulatory policy making and processes, including the Ad-
ministrative Procedure Act of 1966,82 the Federal Advisory Commit-
tee Act,83 the Freedom of Information Act (FOIA),84 the Government
in the Sunshine Act,85 the Paperwork Reduction Act of 1980,86 or the
state law analogues.
As a result, the NAIC is closely identified with the insurance in-
dustry. Capture of regulatory agencies by the regulated industry is a
much-described and much-discussed phenomenon.87 However, the
problem of capture as it exists in other regulatory contexts is mini-
mal when compared to the problem in the insurance industry. The
industry directly funds the NAIC. Each year the NAIC assesses in-
surance companies a fee, based on premium volume, to file informa-
tion in its centralized databases. In recent years, database fees ac-
count for approximately half of the NAIC’s revenues.88 In contrast,
state assessments account for less than five percent of revenues.89 As
a result, members of the industry view the NAIC as part of the in-
                                                                                                                      
82. Pub. L. No. 89-554, 80 Stat. 381 (codified as amended in scattered sections of 5
U.S.C. (1994)).
83. 5 U.S.C. app. II, §§ 1-15 (1994 & Supp. III 1997).
84. 5 U.S.C. § 552 (1994 & Supp. II 1996).
85. Id. § 552(b).
86. 44 U.S.C. §§ 3501-20 (1994 & Supp. I 1995).
87. See, e.g., William W. Bratton & Joseph A. McCahery, Regulatory Competition,
Regulatory Capture, and Corporate Self-Regulation, 73 N.C. L. REV. 1861 (1995) (analyzing
the state of securities regulation, applying capture theory analysis, and exploring corpo-
rate law reforms for encouraging shareholder initiative); Matthew L. Spitzer, Antitrust
Federalism and Rational Choice Political Economy: A Critique of Capture Theory, 61 S.
CAL. L. REV. 1293 (1988) (critiquing the use of capture theory as applied to the state action
doctrine); John Shepard Wiley, Jr., A Capture Theory of Antitrust Federalism, 99 HARV. L.
REV. 713 (1986) (arguing that the threat of capture erodes confidence in regulation and
proposing a more efficient application of federal antitrust law).
88. Consumer groups have recently warned state governors of the threats to state
regulation that accompany industry funding of the NAIC. Ralph Nader, Mary Griffin of the
Consumers Union, J. Robert Hunter of the Consumer Federation of America, and E.
Mierzwinski of the U.S. Public Interest Groups wrote the governors to warn that “[d]ue to
the overwhelming and pervasive influence of the insurance industry in the activities of the
NAIC, consumers and the public are not being served in the current system of state regu-
lation.” Consumer Groups Warn Governors of “Breakdown of Regulation,” FED. & STATE
INS. WEEK, Mar. 9, 1998, at 1.
89. In 1995 the NAIC’s total revenues were $38,371,170. Database fees generated
$17,349,275, and $1,282,186 came from state assessments. See NAIC, 1995 NAIC ANNUAL
REPORT 16 (1996). In 1996 database fees of $17,902,826 again accounted for almost half of
the NAIC’s total revenues of $38,641,556; state assessments totaled $1,356,171. See NAIC,
1996 NAIC ANNUAL REPORT 24 (1997). Database fees in 1997 totaled $19,308,058 and
state assessments only $1,423,292 of the NAIC’s total revenues of $42,977,235. See NAIC,
1997 NAIC ANNUAL REPORT 27 (1998).
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dustry90 and accountable to the industry. Furthermore, much of the
NAIC’s work often appears to be in direct response to the industry.91
III.   THE NAIC’S ROLE IN CONTINUING STATE REGULATION:
INSOLVENCIES AND THE ACCREDITATION CONTROVERSY
The NAIC has made continued state regulation possible by at-
tempting to nationalize aspects of insurance regulation in response
to threats of federal intervention. The South-Eastern Underwriters
Ass’n crisis92 exemplifies a recurring pattern of regulatory behavior: a
crisis precipitates threatened federal intervention, and in response to
such threats, the NAIC, working with the industry, proposes, but
only partially accomplishes, a program of centralized reform.
The NAIC’s attempts to accomplish regulatory reform through ac-
creditation of state insurance departments is a notable recent exam-
ple. Following large scale insurer insolvencies in the 1980s and
threatened federal regulation of the insurance industry, the NAIC
instituted a new accreditation program for state insurance depart-
ments. By requiring minimum regulatory standards and procedures
                                                                                                                      
90. Spencer L. Kimball, writing in the late 1960s, observed:
The insurance regulator is conceived by far too many insurance executives, and
too often he conceives himself, as a part of the industry, existing to serve the
industry. Indeed, I have heard life insurance men express the notion that it
would be useful to have a national regulator to “represent” the industry in the
executive branch of the national government. Nothing unsavory was in-
tended—whatever else one may say about the insurance business, it is a busi-
ness run by honorable men. However, the notion that a regulator should “rep-
resent” the industry is a subtly corrupted point of view.
Spencer Kimball, The Case for State Regulation of Insurance, in INSURANCE,
GOVERNMENT, AND SOCIAL POLICY: STUDIES IN INSURANCE REGULATION 411, 432 (Spencer
L. Kimball & Herbert S. Denenberg eds., 1969).
Although the notion that a regulator should represent the industry may be a “subtly cor-
rupted” perspective, it is also a troubling common one. See id. Banks McDowell states in a
recent book that “[o]rganizations of insurance commissioners . . . can also serve as spokes-
persons for the industry, to either the public or the legislature, without appearing as
clearly self-interested as official industry representatives would.” BANKS MCDOWELL, THE
CRISIS IN INSURANCE REGULATION 586 (1994); see also Sara Marley, Insurers, Legislators
Criticize NAIC’s Practices, BUS. INS., May 30, 1994, at 3 (“We can do a better job locally for
companies than someone in Washington.” (quoting Texas Rep. David Counts)).
Members of the industry also view the NAIC as part of the industry and answerable to
the industry. Eric Gustafson, a member of the NAIC industry liaison group recently cre-
ated by the NAIC to give members of the industry an opportunity to participate in high
level policy discussions, representing his employer, the Blake Agency, and the Independent
Insurance Agents of America, commented recently that the industry “never had a problem
getting our issues addressed by the NAIC . . . . I view regulators as part of the industry. I
don’t view it as a separate entity.” L.H. Otis, NAIC Considers Reengineering Proposals,
NAT’L UNDERWRITER (Prop. & Cas./Risk & Benefits Mgmt. ed.), Mar. 31, 1997, at 5. Roy
Woodall, an ALCI attorney, views the industry as the NAIC’s “foremost constituency.” New
NAIC Panel Raises Questions of Influence, BEST’S INS. NEWS, Feb. 24, 1997, available in
1997 WL 7077380.
91. See infra text accompanying notes 301-21.
92. See supra Part II.B.2.
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as a condition of accreditation, the NAIC attempted to improve state
regulation and avoid federal regulation.
The NAIC’s attempted reforms were not adequate to address the
problems of inadequate and ineffective state solvency regulation for
two reasons. First, the NAIC is a voluntary organization of state in-
surance commissioners and has no power to force state reform. Sec-
ond, the NAIC, as a private, nongovernmental entity funded largely
by the insurance industry, is highly susceptible to industry influence.
The industry, through various means, circumscribed the NAIC’s
ability to accomplish significant reform, limiting the scope of sol-
vency regulation and preventing essential market conduct regula-
tion.93
The NAIC’s second goal of evading federal takeover was realized,
but not through the NAIC’s efforts. Rather, Democrat would-be re-
formers lost power with the 1994 Republican victories in Congress,
and concerns over states’ rights and deregulation eliminated any
possibility of federalized insurance regulation.94
Ironically, the NAIC’s failures to achieve centralized regulatory
control are also its successes. Excessive centralization of regulatory
standards and functions undercuts state regulatory dominance. De-
spite its efforts to accomplish centralization, the NAIC is ultimately
an organization controlled and limited by the states and by the in-
dustry. The NAIC has maintained a delicate balance by proposing
various reforms toward centralization, but it only partially accom-
plishing them. Thus, the NAIC achieves sufficient uniformity to head
off threats of federal control without unduly sacrificing state regula-
tory primacy. In the early days of insurance regulation, the NAIC’s
standardizing role substituted for the national government. In the
recent past, states have preserved their regulatory dominance by
ceding some measure of autonomy to the NAIC—a collection of state
officials—in lieu of the federal government. When the threat of fed-
eral intervention recedes, the states tend to reclaim their authority.
A.   Congressional Criticism of the State Regulation of Insurance
The controversies surrounding the spate of insurer insolvencies in
the 1980s mirror the pattern of controversy and promises of reform
                                                                                                                      
93. Market conduct refers to sales and claims practices. The focus of much insurance
regulation, and the bulk of the NAIC’s efforts, has been financial regulation. This Article
argues that market conduct regulation is a necessary part of ensuring solvency.
94. Representative John D. Dingell (D-Mich.), the foremost proponent of federal
regulation of insurance, lost the influential chairmanship of the House Committee on En-
ergy and Commerce. See Thomas J. Bliley, Jr., A Folksy Legislator with Power Over Indus-
tries, N.Y. TIMES, Dec. 20, 1994, at D1. Senator Howard Metzenbaum (D-Ohio), who cham-
pioned federal insurance regulation in the Senate, did not seek reelection in 1994. See
Stephanie Nall, EU Ruling Against TAA Could Boost Anti-Conference Bill, Supporters Say,
J. COM., Jan. 13, 1994, at A8.
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that surrounded South-Eastern Underwriters and McCarran-
Ferguson and illustrate the substantial problems with state insur-
ance regulation and the NAIC’s role. In the late 1980s, a series of
large property and casualty insurer failures95 prompted congressional
criticism of state regulation of insurance and congressional proposals
for federal takeover of insurance regulation. Thereafter, the U.S.
General Accounting Office (GAO) produced a series of investigative
reports,96 and the House Energy and Commerce Committee’s Sub-
committee on Oversight and Investigations conducted numerous
hearings.97 These efforts are illustrated in a sharply critical report
entitled Failed Promises: Insurance Company Insolvencies.98 Accord-
ing to the report, both insurance companies and regulators were to
blame for insolvencies:
[The] many similarities and common elements among the insol-
vent companies . . . included rapid expansion, overreliance on
managing general agents, extensive and complex reinsurance ar-
rangements, excessive underpricing, reserve problems, false re-
ports, reckless management, gross incompetence, fraudulent ac-
tivity, greed, and self-dealing. There were also similar failures of
state regulators and independent audit firms to identify and cor-
rect such problems before they got out of control.99
Congress criticized many specific state regulatory practices. State
solvency regulators relied on annual financial statements filed by in-
surers and periodic field examinations. Most states did not require
independent verification of annual statements,100 field examinations
                                                                                                                      
95. The Mission Insurance Company, Integrity Insurance Company, Transit Casualty
Company, and Anglo-American Insurance Company. For a description of the crisis, see TAX
POLICY WORKING GROUP, U.S. DEP’T OF JUSTICE, REPORT OF TAX POLICY WORKING GROUP
ON THE CAUSES, EXTENT, AND POLICY IMPLICATIONS OF THE CURRENT CRISIS IN INSURANCE
AVAILABILITY AND AFFORDABILITY (1986), and George L. Priest, The Current Insurance
Crisis and Modern Tax Law, 76 YALE L.J. 1521 (1987). For additional discussion, see Kyle
D. Lague, Toward a Tax-Based Explanation of the Liability Insurance Crisis, 82 VA. L.
REV. 895 (1996).
96. See General Accounting Office, GAO/GGD-91-92, Insurance Regulation: State
Handling of Financially Troubled Property/Casualty Insurers (May 1991) (Report to the
Chairperson, H.R. Subcomm. on Commerce, Consumer Protection, and Competitiveness,
Comm. on Energy and Commerce) [hereinafter State Handling].
97. Insurance Regulation: Assessment of the National Association of the Insurance
Commissioners: Hearings Before the Subcomm. on Oversight and Investigations of the
House Comm. on Energy and Commerce, 101st Cong. (1991) [hereinafter NAIC Assess-
ment]; General Accounting Office, GAO/GGD-89-129, Insurance Regulation: Problems in
State Monitoring of Property/Casualty Insurer Solvency (Sept. 1989) (Report to the Chair-
person, H.R. Subcomm. on Commerce, Consumer Protection, and Competitiveness, Comm.
on Energy and Commerce) [hereinafter Problems in State Monitoring].
98. STAFF OF THE H.R. SUBCOMM. ON OVERSIGHT AND INVESTIGATIONS OF THE COMM.
ON ENERGY AND COMMERCE, 101ST CONG., 2D SESS., FAILED PROMISES: INSURANCE
COMPANY INSOLVENCIES (Comm. Print 1990) [hereinafter FAILED PROMISES].
99. Id. at 2.
100. See State Handling, supra note 96, at 27.
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occurred only every three to five years,101 and some states did not
conduct mandatory field examinations at all.102 Regulators limited
the scope of examinations to the company actually licensed by the
state and excluded oversight of managing general agents, holding
companies, and affiliated entities.103 Furthermore, most states did
not require actuarial certification of loss reserves.104 One-half of the
states did not have actuaries participating in field examinations.105
The NAIC’s Insurance Regulatory Information System (IRIS), de-
signed to assist the states in monitoring solvency, failed to eliminate
these problems because it also relied on the use of unaudited annual
statement information.106 Time lags in getting financial information
contributed to the problems. Regulators had no means of detecting
financial difficulties occurring early in a calendar year until well into
the next calendar year.107 Many state insurance departments lacked
adequate funding to conduct solvency examinations; state govern-
ments allocated only an average of 0.063% of their total budgets to
regulating insurance and utilized only an average of 5.37% of pre-
mium taxes received from insurance companies to regulate insur-
ance.108
Congressional investigators also identified state laws on insur-
ance company licensing and initial capital requirements as seriously
deficient. Capital and surplus requirements were very low, bearing
no relationship to the risks underwritten by an insurance com-
pany.109 Background checks of those applying for licenses were in-
adequate in many states and nonexistent in others.110 Typically, state
commissions did not verify information of applications and only
checked their own records for insurance violations.111 Failures to en-
force regulations also contributed to insurance company insolven-
cies.112 According to the congressional reports, state regulators gen-
erally did not punish violators of state insurance laws and regula-
tions. They were lax in prosecuting insurance violations, “perhaps
because such cases were difficult to document and prove.”113
                                                                                                                      
101. See id. at 28.
102. See Problems in State Monitoring, supra note 97, at 14-15.
103. See NAIC Assessment, supra note 97, at 21-22.
104. See Problems in State Monitoring, supra note 97, at 16-17.
105. See id. at 17.
106. See NAIC Assessment, supra note 97, at 13, 15-16; see also Problems in State
Monitoring, supra note 97, at 17-19.
107. See Problems in State Monitoring, supra note 97, at 13-14.
108. See id. at 20-21.
109. See FAILED PROMISES, supra note 98, at 57.
110. See id. at 57-58.
111. See id.
112. See id. at 61-62.
113. Id.
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These efforts led to the introduction of H.R. 4900, the Federal In-
surance Solvency Act of 1992,114 and a similar bill, H.R. 1290, the
Federal Insurance Solvency Act of 1993,115 by Representative John D.
Dingell (D-Mich.), former Chair of the House Committee on Energy
and Commerce. The Federal Insurance Solvency Act of 1993 would
have created a system of dual regulation under which the federal
government would have assumed control of some regulatory func-
tions and shared others. The Act would have established a five-
member Federal Insurance Solvency Commission (FISC) appointed
by the President with the advice and consent of the Senate. Its duties
would have included establishment of national, preemptive solvency
standards for insurers and reinsurers involved in interstate com-
merce.116 FISC would also have monitored and regulated federally
certified insurers,117 including rehabilitation and liquidation of finan-
cially impaired insurers where necessary.118 In addition, the Act
would have created two nongovernmental, nonprofit corporations:
the National Insurance Protection Corporation (NIPC) to protect
policyholders in the event of a certified insurer’s financial impair-
ment or insolvency,119 and the National Association of Registered
Agents and Brokers (NARAB).120 The states would have continued to
regulate rates, policy forms, market conduct, residual markets, in-
surance producers, and corporate structure and organization.121
B.   NAIC Response: The Accreditation Program
In response to these federal criticisms and initiatives, the NAIC
initiated its Financial Regulation Standards and Accreditation Pro-
gram (FRSAP).122 In June 1989 the NAIC adopted a set of financial
regulation standards for state insurance departments, which identi-
fied model laws and regulations, and regulatory, personnel, and or-
ganizational processes and practices necessary for effective solvency
                                                                                                                      
114. H.R. 4900, 102d Cong. (1992).
115. H.R. 1290, 103d Cong. (1993).
116. See id. § 201 (recording national standards for the financial condition of insurers
in interstate commerce and federal certificates of solvency for insurers); id. § 301 (provid-
ing for federal certificates for reinsurance).
117. See id. § 102(1)-(11). Insurance companies that met specified financial criteria
could obtain federal certificates of solvency from FISC and be regulated under federal
standards. See id. § 201. FISC would provide national standards for state application to
uncertified insurers. See id. § 207.
118. See id. §§ 701-729.
119. See id. § 502.
120. See id. § 601.
121. See id. § 207.
122. See 1992 NAIC PROCEEDINGS I, Dec. 9-12, 1991, at 6 (“I feel that the only way
we’re going to succeed in staving off the federal regulation is with strong insurance de-
partments.” (quoting Ohio Insurance Commissioner Harold Duryee)).
1999]                         INSURANCE REGULATION 645
regulation.123 In June of the following year, the NAIC instituted its
accreditation program with the articulated purposes of improving
solvency regulation and financial examinations by individual state
regulators and creating consistency of solvency regulation among the
states.124
                                                                                                                      
123. See 1989 NAIC PROCEEDINGS II, June 4-8, 1989, at 33-36 (recording NAIC Policy
Statement of Financial Regulation Standards). The standards were substantial. Recom-
mendations for the laws and regulations of state insurance departments included: author-
ity to examine companies whenever necessary, including access to the company’s books
and records as well as those of any affiliated company, agent, or managing general agent,
and to its officers, employees, and agents; authority to require minimum levels of capital
and surplus; use of the NAIC annual statement blank by all companies for the department,
prepared in accordance with the NAIC’s Accounting Practices and Procedures Manual;
valuation of securities and other assets owned by insurance companies in accordance with
the standards promulgated by the NAIC’s Securities Valuation Office and the procedures
promulgated by the NAIC’s Financial Condition Subcommittee; prescription of the maxi-
mum net amount of risk to be retained by a property liability company for an individual
risk at no more than 10% of the company’s capital and surplus; requirement of a diversi-
fied investment portfolio for domestic and foreign companies; statutory prescription of as-
sets which may be allowed in statutory financial statements; statutory prescription of
minimum standards for the establishment of liabilities and reserves; required annual
audits of domestic insurance companies by independent certified public accountants; re-
quired annual actuarial opinions on loss and loss adjustment expense for domestic prop-
erty and casualty insurers; statutory prescription of a mechanism to ensure payment of
policyholder obligations; and new NAIC model laws and regulations or substantially simi-
lar laws, including: Model Regulation to Define Standards and Commissioner’s Authority
for Companies Deemed to Be in Hazardous Financial Condition, Model Insurance Holding
Company System Regulatory Act and accompanying model regulation, Model Law on
Credit for Reinsurance, Insurers Rehabilitation, and Liquidation Model Act, NAIC model
requiring domestic insurance companies to participate in the NAIC Insurance Regulatory
Information System (IRIS), Model Risk Retention Act, and Business Transacted with Pro-
ducer Controlled Property/Casualty Insurer Act. See id.
Recommended regulatory practices and procedures included: a sufficient staff of capable
financial analysts; intradepartmental communication and reporting systems to ensure
relevant information is received by the financial analysis staff; priority-based financial
analysis procedures to ensure that potential problem companies receive prompt review
utilizing IRIS or the state’s own system; sufficient resources to examine all domestic insur-
ers by a staff of various specialists and department supervisors; use of policies and proce-
dures outlined in the NAIC’s Examiners Handbook; timely scheduling of periodic examina-
tions with priority to potential problem companies; timely submission of adverse examina-
tion reports to the commissioner for determination of appropriate regulatory action; and
sharing of reports with other states. See id.
With regard to organizational and personnel practices, the NAIC recommendations in-
cluded professional development requirements; periodic evaluation of staff; minimum edu-
cation and experience requirements for professional employees, financial surveillance staff,
and regulation staff; and pay structures designed to attract and retain qualified personnel.
See id.
124. The mission statement of the FRSAP, adopted in 1995, provided:
The NAIC’s Financial Regulation Standards and Accreditation Program
seeks cooperation among state officials to maintain a high level of merited con-
fidence in solvency regulation in each state. The goals to achieve this objective
are as follows:
(1) Clearly define standards for solvency regulation of multistate domestic in-
surers which each state utilized in regulating the business of insurance;
(2) Assure that accreditation standards are applied consistently and fairly;
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In its early stages, the process of accreditation involved inspection
of a state insurance department by an accreditation team consisting
of individuals knowledgeable about insurance and insurance regula-
tion who had no association with the department under review. The
inspection included review of laws and regulations, financial exami-
nation reports, and organizational and personnel policies, as well as
interviews with department personnel regarding implementation of
laws and regulations. The accreditation team reported its assessment
of the department’s compliance with the accreditation standards to
the NAIC Committee on Financial Regulation Standards and Ac-
creditation (composed of state insurance commissioners), who voted
on the state’s accreditation. Full certification review was to be re-
quired every five years, as well as an annual desk audit.
1.   Criticism of the Accreditation Process
Although the accreditation standards addressed many of the con-
cerns articulated by critics of state solvency regulation, such as re-
quiring independently audited financial examinations and annual
regulatory examinations, with priority to troubled companies, they
fell short in the view of many. Criticisms focused on several areas:
the lack of specificity in the standards, the absence of market con-
duct standards, deficiencies in the accreditation review process, and
the inability of the NAIC to force compliance with the standards.
A basic criticism leveled against the standards was their lack of
specificity. Several examples will illustrate. The NAIC standards
specified sufficient resources to conduct necessary financial examina-
tions,125 but did not specify what would qualify as sufficient. In con-
trast, accreditation standards that were suggested by the Consumer
Insurance Interest Group (CIIG) and the National Association of Pro-
fessional Insurance Agents (PIA National) specified a minimum of
ten percent of premium taxes for insurance department funding.126
                                                                                                                      
(3) Provide periodic review by Members of the NAIC of the accreditation pro-
cess and the standards to assure that Mission is being achieved;
(4) Inform legislators and other state officials about the purpose of and need
for the standards and include them in the process;
(5) Maintain an independent audit team for review of a state insurance de-
partment at a state’s invitation.
NAIC, 1995 NAIC ANNUAL REPORT 12 (1996) [hereinafter 1995 MISSION STATEMENT].
125. See id.
126. 1989 NAIC PROCEEDINGS II, June 4-8, 1989, at 28 (recording a CIIG and PIA Na-
tional report). The report cited average insurance regulatory budgets of six percent of pre-
mium taxes and concluded that “[m]ost state insurance departments cannot function ade-
quately without spending a minimum of ten percent of premium taxes.” Id. The Risk In-
surance Management Society (RIMS) was also cited in the report as recommending fund-
ing levels of 25% of premium taxes. See id.
In addition to the specific recommendations highlighted in the text, the report called for
the development of procedures for sharing information with other states and the NAIC; the
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The NAIC’s capital and surplus standard stated that departments
should have the ability to require minimum levels of capital and sur-
plus but did not specify what those minimums should be.127 Similarly,
standards requiring adoption of model laws allowed the states to
substitute “substantially similar” laws.128
The accreditation program was also deficient in its failure to
specify standards for market conduct regulation. From the outset of
the NAIC’s accreditation program, and even before, regulators dis-
cussed and proposed market conduct standards for accreditation. It
is clear that market conduct affects an insurer’s bottom line. Some
years ago, A.M. Best (for many years the principal rating agency for
property and liability, as well as life insurers) identified market con-
duct as a rating issue, recognizing that market conduct affects an in-
surer’s financial position.129 A draft NAIC White Paper, unanimously
adopted for publication by the NAIC Market Conduct and Consumer
Affairs Subcommittee in June 1991, articulated the belief that mar-
ket conduct regulation was essential to ensure the solvency of insur-
ance companies.130 The White Paper called for extensive accreditation
standards, including the adoption of fourteen NAIC model acts or
comparable provisions;131 substantial market conduct examination
procedures; extensive consumer services; sufficient staff and re-
sources for monitoring of policy language, forms, and rates, as well as
for agent licensing and discipline; participation in the NAIC Regula-
tory Information Retrieval System (RIRS) and the NAIC Special Ac-
tivities Database; and staffing and personnel requirements similar to
                                                                                                                      
coordination of state solvency regulation and market conduct oversight; the identification
of triggers for financial and market conduct examinations; the development of complaint
ratios for various lines of insurance, standards for length of insurance claims processing,
written procedures for handling consumer complaints; and the maintenance and reporting
of complaint data to the NAIC. The report also recommended the prohibition of state com-
missioners from working for insurance companies within one year after leaving the insur-
ance department to avoid potential or perceived conflicts of interest.
127. See id.
128. See id.
129. See Larry G. Mazewski et al., Market Conduct Emerges as Rating Issue, BEST’S
REV. (Prop./Cas. ed.), Nov. 1995, at 29.
130. See Performance (Market Conduct) Regulation Standards and Accreditation Pro-
gram of the NAIC, reprinted in 1991 NAIC PROCEEDINGS IIA, June 9-13, 1991, at 232 (At-
tachment I) [hereinafter Performance Regulation Standards].
131. These provisions included the Unfair Trade Practices Act, Unfair Claims Settle-
ment Practices Act, Life and Health Unfair Claims Settlement Practices Regulation, Prop-
erty and Casualty Unfair Claims Settlement Practices Regulation, Agents and Brokers Li-
censing Act or the Single License Procedure Act, Long-Term Care Insurance Act and
Regulation, Medicare Supplement and Minimum Standards Act and Regulation, Rules
Governing the Advertising of Life Insurance, Rules Governing the Advertising of Medicare
Supplement Insurance, Health Maintenance Organization Act, Jurisdiction to Determine
Jurisdiction of Health Care Providers Act, Immunity Act, Credit Life and Credit Accident
and Health Insurance Act, and Third Party Administrator Act. See id. at 234. Additional
standards were later suggested. See 1992 NAIC PROCEEDINGS I, Dec. 9-12, 1991, at 224.
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those in the Financial Regulation Standards.132 None of these were
adopted.
The accreditation review process was also a target of criticism.
The GAO criticized the process for its lack of documentation and pro-
cedural requirements.133 For example, in 1990 the accreditation
teams sent to Florida and New York produced review reports con-
sisting of only one-half page and recommended accreditation “based
on this evaluation effort and the knowledge and experience of the
evaluation team.”134 Neither report documented the team’s findings
or recommendations. The GAO also criticized the NAIC’s accredita-
tion of numerous states: South Carolina, alleging that it occurred
primarily “on the basis of discussions with state regulatory personnel
about how they intended to use the new authority and how they
might have used it in the past had it been available;” Wisconsin, al-
leging that it had not examined certain insurers for eight to ten years
and had not adopted required standards for companies in hazardous
financial condition; Iowa, which had insufficient staff in 1991 to re-
view all of the annual statements it received; Ohio, which lacked spe-
cialists to review actuarial analyses and reinsurance; and Kansas,
which had no expertise in casualty actuarial or computer audits,
among others.135 Finally, the GAO questioned the accreditation
teams’ abilities to assess implementation of regulations quickly
adopted for purposes of accreditation, citing the example of Florida
when the Department of Insurance adopted required regulations
weeks before the accreditation review through emergency rulemak-
ing procedures.136
Perhaps the most serious deficiency noted by critics of the accredi-
tation program was the NAIC’s inability to force states to participate.
The NAIC had no institutional ability to force states to seek accredi-
tation, to monitor compliance with Financial Regulation Standards
outside of the accreditation and reaccreditation process, or to impose
penalties or sanctions of any sort for failure to comply. In an attempt
to remedy these defects, the NAIC implemented an indirect enforce-
ment mechanism. In 1991 it adopted as an accreditation standard a
new model law, the Model Law on Examinations.137
In lieu of an examination under this Act of any foreign or alien in-
surer licensed in this State, the Commissioner may accept an ex-
amination report on the company as prepared by the Insurance
                                                                                                                      
132. See Performance Regulation Standards, supra note 130, at 234-35.
133. See State Handling, supra note 96, at 28-31.
134. NAIC Assessment, supra note 97, at 30.
135. L.H. Otis, GAO Slaps NAIC on Accreditations, NAT’L UNDERWRITER (Life &
Health/Fin. Servs. ed.), Apr. 27, 1992, at 3.
136. See NAIC Assessment, supra note 97, at 31.
137. See 1991 NAIC PROCEEDINGS IA, Dec. 2-6, 1990, at 26 (Attachment II).
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Department for the company’s state of domicile or port-of-entry
state until January 1, 1994. Thereafter, such reports may only be
accepted if (1), the Insurance Department was at the time of the
examination accredited under the National Association of Insur-
ance Commissioners’ Financial Regulation Standards and Accredi-
tation Program or (2) the examination is performed under the su-
pervision of an accredited Insurance Department or with the par-
ticipation of one or more examiners who are employed by such an
accredited State Insurance Department and who, after a review of
the examination work papers and report, state under oath that the
examination was performed in a manner consistent with the stan-
dards and procedures required by their Insurance Department.138
This sanction would work in several ways. No state could be ac-
credited unless it enacted this model law provision or a substantially
similar provision. If an accredited state accepted a zone examination
that did not conform to these requirements, it could presumably lose
its accreditation. The model law provision raised the alternative pos-
sibilities that insurers domiciled in unaccredited states would be
subjected to additional financial examinations, with attendant ex-
penses, by accredited states in which they did business, or that they
could avoid such expenses by redomesticating to accredited states.
Both possibilities provided significant incentives for a state to be-
come accredited. Insurers would lobby their states to participate in
the accreditation program; legislatures and regulators would take
necessary steps to become accredited to avoid losing insurance com-
panies—and the attendant tax revenues and employment opportuni-
ties—to other states. Testimony offered by the NAIC at hearings be-
fore the House Committee on Energy and Commerce provided:
We do not view these standards as voluntary, and the impetus for
States to comply with the NAIC standards does not rest merely on
the policy notion that every State ought to comply with [the] stan-
dards. Rather, the State insurance departments have devised
sanctions, which are based on their legal power to impose regula-
tions on insurers doing business in their respective States. Ac-
credited States will impose additional regulatory requirements on
companies based in non-complying States. For example, beginning
in January 1994, accredited States will not accept reports of finan-
cial examination from non-accredited States.139
Critics voiced skepticism about the efficacy of the sanction. The
possibilities of additional examinations for insurers or redomestica-
tion of insurers were merely theoretical; the exceptions contained in
                                                                                                                      
138. Id. at 28 (quoting Model Law on Examinations § 3 (1991)).
139. WISHFUL THINKING, supra note 67, at 99.
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a subpart140 were likely to be satisfied in nearly every case, since zone
examinations would likely include an examiner from an accredited
state.141 In addition, unaccredited states scheduled examinations
immediately prior to the January 1, 1994, deadline to put off possible
sanctions for an additional year.142 Some commentators concluded
that the sanctions were merely “window-dressing,”143 demonstrating
only that the NAIC lacked “backbone,”144 while others questioned the
integrity of the accreditation program and speculated that this “loop-
hole” in the standards might provoke further interest in federal
regulatory oversight.145
The NAIC continued to work on the accreditation program,
quickly and almost continuously instituting changes to respond to
criticisms of the program and to improve the standards and the proc-
esses of accreditation. In 1991 the NAIC required, as part of the
Regulatory Practices and Procedures, the enactment of a state stat-
ute allowing for sharing of confidential information and establish-
ment of a written policy to cooperate and share all information re-
garding domestic companies with the NAIC and other state regula-
tors.146 The NAIC also voted to add three new models147 and one
                                                                                                                      
140. See Model Law on Examinations §3(C)(2), reprinted in NAIC PROCEEDINGS IA,
Dec. 2-6, 1990, at 28. The exceptions permit acceptance of any examination supervised by
an examiner from an accredited state or of any examination in which an examiner from an
accredited state participated and stated under oath that the examination had been per-
formed consistent with the standards and procedures required by his or her state. See su-
pra text accompanying note 137.
141. Under the NAIC system of zone examinations, regulators join together with
neighboring states to conduct joint examinations of large insurers. The geographic distri-
bution of accredited states made it possible to have examiners from accredited states par-
ticipating in the zone examination. See Meg Fletcher, Accreditation Wins Support as NAIC
Strives for Balance, BUS. INS., Dec. 20, 1993, at 2; Thomas Ressler, Concern, Skepticism
Mount: Sanction Woes Hurt NAIC, Accreditation Credibility, INS. REGULATOR, Mar. 7,
1994, at 1; In the Fine Print—Accreditation: Sanction That Is No Sanction, INS.
REGULATOR, Feb. 28, 1994, at 1.
142. See Fletcher, supra note 141, at 2.
143. Id. (quoting former Vermont Insurance Commissioner Jeffrey Johnson).
144. Susan Harrigan, He Just Doesn’t Like Being Told What to Do; Senator Velella
Blocks Insurance Rules, NEWSDAY, Jan. 18, 1994, at 1 (quoting Kevin Hennosy, an insur-
ance policy analyst).
145. Robert L. Zeman, assistant vice president and assistant general counsel of the Na-
tional Association of Independent Insurers, calls “borrowing” examiners a “loophole” in the
accreditation standards, and lists it as “another factor that could call into question the in-
tegrity of the [accreditation] program as members of Congress and others interested in fed-
eral oversight of the insurance industry continue to look at it.” L.H. Otis, Questions Sur-
face About Accreditation “Loophole,” NAT’L UNDERWRITER (Life & Health/Fin. Servs. ed.),
Dec. 6, 1993, at 3.
146. See 1992 NAIC PROCEEDINGS I, Dec. 9-12, 1991, at 102 (Attachment I-B: Memo-
randum from FRSAC Drafting to Members of FRSAC). This change directly responded to
the GAO reports and other criticisms: “While cooperation and communication between the
states have overall been good, we need something included in the FRS to require it. . . .
[because it] is often noted by our critics as a shortcoming in the system of state regulation.
In fact, this was noted by the GAO in a report they released in September 1989.” Id.
147. See 1991 NAIC PROCEEDINGS I, Dec. 2-6, 1990, at 15-16, 77.
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amended model to the standards,148 and devised a scoring system for
accreditation inspections.149 In March 1993 the NAIC voted to add
seven new accreditation standards;150 in June it voted to add one new
standard,151 and later that year, it revised two standards and added
two new models to standards.152
These accreditation program expansions and the NAIC’s involve-
ment in state insurance regulation prompted further criticisms from
many directions. Legislators complained about the continuous adop-
tion of new model standards and described as unrealistic the NAIC’s
requirement that the standards be adopted within two years.153 Par-
ticularly as the sanction deadline of January 1994 approached, many
voiced the opinion that the NAIC’s accreditation program, particu-
larly the NAIC’s attempts to sanction unaccredited states, went too
far. State legislators and regulators, the National Conference of In-
surance Legislators (NCOIL),154 and the insurance industry generally
attacked the NAIC’s newly expanded authority and operations. The
states and NCOIL viewed the NAIC’s expanded accreditation efforts
as encroaching on state sovereignty.155 The industry viewed any
NAIC activities and initiatives unrelated to solvency regulation as
inappropriate and criticized the NAIC for failing to seek outside in-
put on accreditation standards.156
2.   State Response to Accreditation
Several states engaged in long battles with the NAIC over the ac-
creditation process. Vermont failed to obtain accreditation in 1995
                                                                                                                      
148. See 1991 NAIC PROCEEDINGS II, June 9-13, 1991, at 25, 52, 75, 82.
149. See 1992 NAIC PROCEEDINGS I, Dec. 9-12, 1991, at 102 (Attachment I-D: Sum-
mary of Review Team Interlineations). On Part A, Laws and Regulations, the accreditation
team would score the state on each standard as “excellent,” “good,” “acceptable,” or “unac-
ceptable.” On Part B, Regulatory Practices and Procedures, and Part C, Organizational
and Personnel Practices, the team would score the state with an A1” or better on each sub-
part, with required totals of 24 or better for Part B and 12 or better for Part C.
150. See 1993 NAIC PROCEEDINGS I, Mar. 7-9, 1993, at 4.
151. See 1993 NAIC PROCEEDINGS I, June 20-23, 1993, at 33.
152. See id. at 101-02.
153. See L.H. Otis, States Battle NAIC on Accreditation, NAT’L UNDERWRITER (Prop. &
Cas./Risk & Benefits Mgmt. ed.), Nov. 28, 1994, at 4. According to various state legislators,
an average bill takes three years to pass. Texas legislators noted that the Texas Legisla-
ture met only once every two years, making passage within the NAIC’s deadlines virtually
impossible. See id.
154. The National Conference of Insurance Legislators is an association of state legis-
lators. During this time period, it had 33 members, a limited staff, and a budget of
$500,000. See Mark L. Schussel, Legislators to Ponder Legality of NAIC Program, BEST’S
REV. (Prop./Cas. ed.), Sept. 1994, at 10.
155. See L.H. Otis, NAIC Accreditation Plan Draws Fire, NAT’L UNDERWRITER (Prop. &
Cas./Risk & Benefits Mgmt. ed.), Oct. 10, 1994, at 4.
156. See id.
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due to its regulation of risk retention groups as captives.157 The Ver-
mont Captive Insurance Association and the National Risk Retention
Association threatened to sue the NAIC because it did not to accredit
Vermont on the grounds that the Liability Risk Retention Act of
1986158 precluded the NAIC from regulating risk retention groups for
solvency.159 Risk retention groups are not insurance companies and
were not intended by Congress to be treated as insurance companies.
The Liability Risk Retention Act specifically exempts risk retention
groups from state regulation. Vermont treats them as captive insur-
ers even though there is no secure corporate entity behind them.
Vermont ultimately won accreditation in September 1995,160 after the
NAIC capitulated and suspended the requirement that risk retention
groups be treated as property-casualty insurers.161
Similar problems occurred in New York. New York was accredited
in 1990, but its accreditation was suspended in 1993162 when state
Senator Guy Velella, Chair of the Senate Insurance Committee,
blocked passage of two new required model laws by delaying their
consideration by the Senate Insurance Committee.163 Senator Velella
complained that the NAIC accreditation process usurped state sover-
eignty by mandating legislative action by the states. He then intro-
duced a bill that would have permitted New York to retaliate against
any state that enforced sanctions against it in accordance with ac-
creditation standards.164 Finally, Senator Velella made veiled threats
to discontinue contributions to the NAIC,165 and requested a Justice
                                                                                                                      
157. Captive insurers are established by a parent firm for the purpose of insuring the
parent firm’s exposures. Risk retention groups are group-owned insurance companies that
can be structured as multi-owner captives and which insure the common liability risks of
their owners.
158. 15 U.S.C. § 3901 (1994).
159. See Gavin Souter, Risk Facility Groups Threaten to Sue NAIC over Vermont
Status, BUS. INS., Nov. 15, 1993, at 26.
160. See Rodd Zolkos, Vermont Settles Gladly into New Role as Mature Domicile; NAIC
Dispute No Longer Demands Attention, BUS. INS., Apr. 22, 1996, at 45.
161. See Meg Fletcher, Oversight Law’s Impact Less than Anticipated, BUS. INS., July
15, 1996, at 3.
162. See 1993 NAIC PROCEEDINGS I, Mar. 7-9, 1993, at 67. The Financial Regulations
Standards and Accreditation Committee suspended New York’s accreditation on March 6,
1993, as a result of its failure to enact the Managing General Agents Act and the Reinsur-
ance Intermediary Act by the December 31, 1992, deadline. See id.
163. See Meg Fletcher, New York’s Accreditation Suspended, BUS. INS., Mar. 15, 1993,
at 1.
164. See N.Y.S.B. 4223 § 4 (1995); N.Y.S.B. 6648 (1993); see also Christopher Dauer,
N.Y. Mulls Retaliation for Accreditation Penalties, NAT’L UNDERWRITER (Life &
Health/Fin. Servs. ed.), Apr. 11, 1994, at 9.
165. In a letter to Governor Cuomo, Velella wrote, “I find it incongruous that New York
. . . would continue to contribute to an organization that summarily and for its own pur-
poses attempts to strip this state of its credibility.” Dauer, supra note 164, at 9. Velella es-
timated that New York spent $1 million on NAIC-related activities, and noted that New
York companies spent far in excess of that amount in various fees and assessments. See id.
In response, NAIC President David Walsh stated that the New York insurance department
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Department probe of the NAIC alleging that its activities violated
antitrust law.166 Velella stated, “The NAIC is a private organization
that has, in a collusive manner, restrained trade and commerce
among the several states in the insurance industry.”167
Ironically, the NAIC testified before the House Committee on En-
ergy and Commerce in 1993 on its revocation of New York’s accredi-
tation:
It is important to note that the State of New York has an excellent
department and does a superb job of protecting that State’s insur-
ance consumers. However, it is a testament to the Financial
Regulation Standards and Accreditation Program that a depart-
ment of such high caliber can be denied accreditation status if it
does not possess the statutory tools deemed necessary for effective
solvency regulation.168
This testimony is quite remarkable. Suspension of “an excellent de-
partment” that does “a superb job” directly calls into question the
substance of the accreditation program and the motives of the NAIC
in establishing it.
These states and others took steps to limit the NAIC’s power by
proposing and often enacting laws specifically designed to control the
NAIC. Vermont enacted an oversight law in 1995, with an effective
date of July 1, 1996.169 The law permits the Vermont Legislature to
oversee the NAIC and mandates NAIC reporting of its fiscal, regula-
tory, and other activities in an annual report.170 Earlier versions of
                                                                                                                      
paid $117,000 to the NAIC in 1993 and received approximately $1.2 million in services, in-
cluding development and maintenance of on-line databases to track solvency and market
conduct, training for state regulators, valuation of insurer investments, standardized an-
nual statement forms, and legal and financial analysis services. See id. at 11.
166. See Velella Calls for Antitrust Probe of NAIC, INS. REGULATOR, Oct. 9, 1995, at 2.
According to Judge Peter Leisure, U.S. District Judge for the Southern District of New
York, the NAIC is not immune from antitrust liability. See Preferred Physicians Mut. Risk
Group v. Cuomo, 865 F. Supp. 1057, 1071 (S.D.N.Y. 1994), vacated, 85 F.3d 913 (2d Cir.
1996). As a private trade association composed of regulators from different states, the
NAIC does not enjoy Noerr-Pennington immunity, which immunizes from antitrust liabil-
ity concerted efforts to restrain or monopolize trade through lobbying government officials.
See id. at 1072; see also L.H. Otis, Judge Raises Doubts Over NAIC Immunity, NAT’L
UNDERWRITER (Life & Health/Fin. Servs. ed.), Oct. 31, 1994, at 1.
167. L.H. Otis, N.Y. State Senator Seeks Antitrust Probe of NAIC, NAT’L UNDERWRITER
(Prop. & Cas./Risk & Benefits Mgmt. ed.), Oct. 9, 1995, at 23 (quoting Senator Velella). The
Senator alleged:
By its activities, it [the NAIC] has substantially lessened competition and by its
directives to state governments and insurance companies tended to create a
controlled market or monopoly situation in the insurance market . . . . The
NAIC’s actions to establish a controlled and cohesive market are in direct viola-
tion of the Sherman Anti-trust Act and Clayton Anti-trust Act [sic].
Id.
168. WISHFUL THINKING, supra note 67, at 100.
169. 1996 Vt. Acts & Resolves 83.
170. See id. The annual report must include a summary of the NAIC’s activities; a list
of each law or regulation proposed or required for accreditation, with an explanation of
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the law also empowered Vermont’s insurance commissioner to estab-
lish and authorize fees and assessments of its domiciliary insurers171
and to impose retaliatory sanctions against states that take similar
actions against Vermont for its lack of accreditation.172 Under the
more onerous early versions of the bill, the NAIC’s failure to comply
with the requirements would rescind immunities afforded by Ver-
mont to the NAIC members and staff, subjecting them to civil liabil-
ity for their actions.173
Other states, including New York,174 New Jersey,175 Louisiana,176
and Michigan,177 made similar complaints and proposed, but did not
pass, similar measures. New York’s bill found that the NAIC “devi-
ated from its legitimate role” in “derogation of state sovereignty and
prerogatives”178 and that “the association has become less account-
able to the public and has failed to act in a fundamentally fair man-
ner.”179 The bill included provisions similar to those in the early Ver-
mont proposals.180 Through the efforts of state Representative John
Llewellyn and state Senator Michael J. Bouchard, the Michigan
Legislature adopted a bill that would cut off state funding to the
NAIC if its activities threatened state sovereignty.181 Florida Repre-
sentative Stan Bainter also included a NAIC oversight provision in a
1995 Florida bill to ensure that “the [state insurance] department
would understand that we, as the legislature, are responsible for
                                                                                                                      
why the requirement is in the public interest; a fiscal report, including statements of ex-
penditures by major programs, an audit opinion of the fiscal report, salaries and other
compensation of the NAIC’s officers and the five highest salaried professional and manage-
rial staff, and projections for the next year; a description of policies and procedures utilized
by the NAIC to ensure that accreditation is based only on a state’s effectiveness in regu-
lating; a description of policies and procedures utilized by the NAIC to ensure open conduct
of its activities with notice and opportunities for interested parties to participate. See id;
see also Commissioners Doubt OCC Assurances, INS. REGULATOR, Apr. 1, 1996, at 1 [here-
inafter Commissioners Doubt]; L.H. Otis, New Vermont Law Requires Annual Reporting by
NAIC, NAT’L UNDERWRITER (Life & Health/Fin. Servs. ed.), Mar. 25, 1996, at 1.
171. See Fletcher, supra note 161, at 3.
172. See Commissioners Doubt, supra note 170, at 1.
173. See Otis, supra note 170, at 1.
174. See Assembly Bill No. 7475, 218th Gen. Ass., 1st Sess. (N.Y. 1995) (amending the
insurance law relating to the legislative oversight of the NAIC).
175. See N.J.A. 857, 208th Leg. (N.J. 1995) (ordering oversight of certain NAIC activi-
ties).
176. See H.B. 1502, Reg. Sess. (La. 1997) (amending the insurance law to provide for
legislative oversight of fines imposed by the NAIC for failure to comply with standards
adopted by the NAIC and to prohibit the imposition of fees by the NAIC absent rulemaking
by the commissioner of insurance).
177. See Linda Koco, Michigan Senate Seeks Curbs on NAIC, NAT’L UNDERWRITER
(Prop. & Cas./Risk & Benefits Mgmt. ed.), Dec. 22, 1997, at 6.
178. Assembly Bill No. 7475, 218th Gen. Ass., 1st Sess. (N.Y. 1995).
179. Id.
180. See supra text accompanying notes 169-73.
181. See 1998 Mich. Pub. Acts 279. The Act adopted a House bill that was similar to an
earlier bill in the Senate. See H.B. 5418, 89th Leg., Regular Sess. (Mich. 1998); S.B. 723,
89th Legislature, Regular Sess. (Mich. 1997); see also Koco, supra note 177, at 6.
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passing legislation, not the NAIC.”182 Many observers warned that
the states’ battles with the NAIC over accreditation might lend cre-
dence to claims that state regulation of insurance was unworkable
and could possibly trigger further federal efforts to take over insur-
ance regulation.183
NCOIL also criticized the NAIC, approving two resolutions stem-
ming from the accreditation program. The first called for reform of
the NAIC practices and policies, removal of the sanctions from the
accreditation program, and the requirement of public financial re-
porting by the NAIC. The second proposed the establishment of a
multistate legislative commission and creation of an interstate com-
pact to oversee the NAIC’s budget and accreditation activities.184
NCOIL established a subcommittee to review the NAIC accreditation
program185 and enumerated several possible remedies to what
NCOIL viewed as NAIC overstepping its bounds. These possible
remedies included asking courts to invalidate the accreditation pro-
gram, asking Congress to amend the NAIC’s charter to require open
meetings, requiring NCOIL to hold public hearings on NAIC model
laws, and using interstate compacts to foster state cooperation and
ultimately, perhaps, to eliminate any role for the NAIC.186
Individual insurance commissioners also expressed concerns
about the NAIC’s role. Patrick M. McQueen, acting Michigan insur-
ance commissioner, stated that the NAIC had “excessive authority”
over regulators, and posed the question: “Is this the commissioners’
                                                                                                                      
182. State Survey, INS. REGULATOR, Apr., 1, 1996, at 4.
183. See, e.g., Editorial, Fighting over Spilled Milk, BUS. INS., Feb. 21, 1994, at 8.
We recognize Sen. Velella’s need to defend New York’s turf. On the other hand,
his threats—whether they are leveled at the NAIC or states that are accred-
ited—illustrate one of the problems inherent in state solvency regulation: Too
many cooks can spoil the broth. . . . By engaging in petty disputes like the one
Sen. Velella is encouraging, they are making a good case for federal regulation.
Rodd Zolkos, No Winners in NAIC, Vermont Fight; Dispute Could Open Door to Federal
Regulation, Experts Warn, BUS. INS., Aug. 29, 1994, at 83.
184. See L.H. Otis, State Legislatures Seek NAIC Accreditation Probe, NAT’L
UNDERWRITER (Life & Health/Fin. Servs. ed.), Aug. 7, 1995, at 36; Rodd Zolkos, NCOIL
Resolutions Target NAIC Reform; Solvency Task Force Urges States to Extend NAIC Fi-
nancial Oversight, BUS. INS., Aug. 7, 1995, at 3.
185. See Mark L. Schussell, Legislators to Ponder Legality of NAIC Program, BEST’S
REV. (Prop./Cas. ed.), Sept. 1994, at 10. The NCOIL charged the subcommittee with these
tasks:
[S]tudy whether or not executive branch officials or employees have used the
accreditation process to enact certain bills; whether or not accreditation has
been awarded to and retained by states on a meritorious basis; whether or not
the accreditation process contains adequate due process protection for all those
who would be affected by its terms; whether or not the accreditation process
should contain sanctions against insurers located in nonaccredited domiciles;
and whether or not the NAIC has the authority to impose any sanctions on
nonaccredited states . . . .
Id.
186. See id.
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association or are the commissioners reporting to the association?”187
D. Joseph Olsen, McQueen’s successor, also questioned the NAIC’s
role in solvency regulation, noting that the NAIC’s “boycott” of states
that did not follow the NAIC’s accreditation program was problem-
atic.188 Commissioner John Oxendine of Georgia, while crediting the
NAIC with preserving state regulation of insurance, criticized the
NAIC for its arrogance: “[T]he Georgia State Legislature and I feel
strongly about sovereignty.”189 The Hawaii insurance commissioner,
Lawrence Reiforth, stated that state legislators did not want to be
“pushed around by the NAIC.”190
3.   Industry Critiques
The industry also took steps to limit the NAIC’s growing power.
As the NAIC’s role in the regulation of insurance grew, its financial
needs increased, and it assessed larger fees against insurance com-
panies. Database fees were, and continue to be, the NAIC’s most im-
portant source of revenue, accounting for approximately forty-five
percent of its total revenues.191 Beginning in 1992, State Farm re-
fused to pay increased fees to support NAIC’s expanded activities,
paying only what had been assessed in prior years.192 Many other
companies similarly refused to pay their fees, complaining that fees
were being used inappropriately to subsidize market conduct activi-
ties not related to solvency regulation. In February 1996, the Na-
tional Association of Independent Insurers (NAII) sent a letter to its
membership, calling for what apparently amounted to an industry
boycott of fees payments. The letter stated that some of the trade as-
sociation’s members had withheld fees and urged other insurers “to
exercise your own judgment on this important policy issue,” and at-
tached a list of suggested grounds for refusal to pay.193 As of Novem-
                                                                                                                      
187. Charles E. Schmidt, Jr., Under Fire: The NAIC Struggles to Redefine Itself, BEST’S
REV. (Prop./Cas. ed.), June 1995, at 35.
188. See id.
189. Id. at 37.
190. The Sanctioned 16, BEST’S REV. (Prop./Cas. ed.), June 1994, at 33.
191. See supra notes 88-89 and accompanying text; see also Big P/Cs Agree to Pay Da-
tabase Fees, INS. ACCT., Nov. 25, 1996, at 1 [hereinafter Big P/Cs].
192. See Scot Paltrow, The Converted: How Insurance Firms Beat Back an Effort for
Stricter Controls, WALL ST. J., Feb. 5, 1998, at A1; Scot Paltrow, Pressure Mounts to Curb
Insurance Industry Guard, L.A. TIMES, Apr. 30, 1996, at A1 [hereinafter Paltrow, Pressure
Mounts].
193. Paltrow, Pressure Mounts, supra note 192, at A1. Michael P. Duncan, the senior
vice president and general counsel of the NAII, denied that the NAII was attempting to
lead a boycott of NAIC database fees. The letter was characterized as “an informational re-
sponse to queries from the NAII’s members,” which “made it clear that it was up to compa-
nies to decide whether to pay their database fees.” Consumer Group Blasts NAII Effort to
Weaken NAIC, BEST’S INS. NEWS, Apr. 26, 1996, available in 1996 WL 15585553; see also
Steven Brostoff, NAII Accused of Assailing NAIC and State Regulation, NAT’L
UNDERWRITER (Life & Health/Fin. Servs. ed.), Apr. 29, 1996, at 3.
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ber 1996, various companies owed the NAIC more than $1.8 million
in past-due database fees.194 In late November, Allstate paid its de-
linquent database fees for 1995 in full. State Farm paid its 1995 fees,
but not its fees for three previous years.195 As of early 1998, uncol-
lected database fees totaled $1.35 million, including $750,000 for
1997.196
The industry also engaged in public attacks on the NAIC. The
NAII criticized the NAIC for its lack of accountability, its use of fees
assessed against insurance companies for activities not related to
solvency, the influence of the NAIC staff, the lack of industry input
into policy decisions, and the NAIC’s incursion into state sover-
eignty.197
4.   NAIC Backpedaling from Accreditation Measures
The combined force of all of this criticism accomplished the in-
tended results. As the criticisms of the NAIC’s actions by the indus-
try and the states grew, and the threats of federal regulation re-
ceded, the pace of the accreditation effort slowed and the NAIC back-
pedaled on existing standards and procedures. The 1996 NAIC presi-
dent’s statement describing the previously touted sanctions for non-
accreditation, “I am not sure the word sanction is the most appropri-
ate term,” marked the change.198 Any repercussions for noncompli-
ance with standards and procedures in an unaccredited state were no
longer viewed as a sanction but simply an “effect” of not being ac-
credited. The 1996 NAIC president, Steven Foster, further noted that
the states, and not the NAIC, actually imposed these so-called ef-
fects.199
After 1993, the NAIC’s programmatic actions on accreditation
consisted primarily of delaying implementation of new standards and
diluting the existing standards. In 1994 the NAIC revised one stan-
                                                                                                                      
194. See L.H. Otis, Nonpayment of Insurer Data Fees Haunt NAIC, NAT’L
UNDERWRITER (Life & Health/Fin. Servs. ed.), Nov. 4, 1996, at 54. According to NAIC data,
State Farm owed $422,867; Allstate owed $115,409; Farmers Group owed $275,013; Blue
Cross plans collectively owed $460,100; and dozens of small credit-life and disability insur-
ers in Arizona owed $147,425 collectively. See id.
195. See Big P/Cs, supra note 191, at 1.
196. See Dan Lonkevich, NAIC Adopts “Stable” 1998 Budget, NAT’L UNDERWRITER (Life
& Health/Fin. Servs. ed.), Jan. 5, 1998, at 35.
197. See L.H. Otis, NAIC, NAII Engage in War of Words, NAT’L UNDERWRITER (Prop. &
Cas./Risk & Benefits Mgmt. ed.), Oct. 2, 1995, at 3.
198. Otis, supra note 145, at 3 (quoting Steven Foster, 1996 NAIC President); see also
Editorial, Don’t Backpedal on Accreditation, NAT’L UNDERWRITER (Life & Health/Fin.
Servs. ed.), Dec. 6, 1993, at 44.
199. See Otis, supra note 145, at 3 (“It is not regulators [NAIC] who are thrusting mod-
els upon the New York legislature, but all other state legislatures who have agreed to ac-
creditation as the best way to improve state regulation and avoid federal oversight.” (para-
phrasing Steven Foster, 1996 NAIC President)).
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dard.200 In 1995 it extended the deadline for implementation of eight
standards,201 adopted a policy designed to curtail changes and addi-
tions to the standards,202 and proposed an appeals process for ac-
creditation decisions.203 In 1996 it extended the deadlines for imple-
mentation of new standards until July 1, 1997,204 due to the NAIC’s
failure to complete review of accreditation standards.205 Finally, in
1996 the NAIC subcommittee on accreditation standards eliminated
six of the model laws required for accreditation because they were
not relevant to solvency,206 recategorized several standards as “sup-
plemental,”207 and adopted “results-oriented” accreditation stan-
dards.208 Parts of these measures were vetoed by the NAIC Executive
Committee, which retained four of the six standards slated for dele-
tion.209 However, the Executive Committee accepted the subcommit-
tee’s “results-oriented” approach to state accreditation standards.
This approach further diluted accreditation standards, which in
many instances already permitted substitution of similar provisions
                                                                                                                      
200. See 1994 NAIC PROCEEDINGS II, June 12-15, 1994, at 1042.
201. See N.Y. Lawmaker Seeks Antitrust Probe of NAIC, BESTWIRE, Oct. 5, 1995, avail-
able in LEXIS, Ins. News Archive Library) (noting a new NAIC deadline of Jan 1, 1996).
202. The sponsor of any proposed change or addition must state, in writing:
(1) How the change directly related to solvency and why it is needed;
(2) Why it should be adopted by all jurisdictions;
(3) The number of jurisdictions that have adopted it and their experience;
(4) For laws or regulations, which provisions must be worded in substantially
similar language and why;
(5) The estimated cost for insurers to comply and the impact on state regula-
tors;
(6) The impact on consumer if the change is not approved.
NAIC, 1995 NAIC ANNUAL REPORT 12 (1996).
203. See id.
204. See NAIC Accreditation Deadlines Extended Again, BEST’S INS. NEWS, June 4,
1996, available in 1996 WL 15586792.
205. See id.
206. See id.
207. See id. Core standards were defined as “standards that are essential to the effec-
tive solvency regulation of the state’s multistate domestic insurers;” supplemental stan-
dards, in contrast, “supplement or complement the state’s core requirements for effective
solvency regulation of multistate domestic insurers.” Supplemental standards are “impor-
tant tools for solvency regulation” which can help a state to “achieve a higher standard in
its role as insurance regulator.” 1995 NAIC PROCEEDINGS IV, Dec. 2-6, 1995, at 748 (At-
tachment II-A) (recording the meeting of the Financial Regulation Standards and Accredi-
tation Subcommittee). The Subcommittee identified as supplemental the model laws re-
lating to Guaranty Funds, Risk Retention, Producer Controlled Insurers, Managing Gen-
eral Agents, Reinsurance Intermediaries, Diskette Filings, and Disclosure of Material
Transactions. See id.
208. See id.
209. See L.H. Otis, Most NAIC Accreditation Standards Survive Vote, NAT’L
UNDERWRITER (Prop. & Cas./Risk & Benefits Mgmt. ed.), Mar. 24, 1997, at 1. The Execu-
tive Committee reinstated the Managing General Agents Act, the Reinsurance Intermedi-
aries Act, the Business Transacted with Producer Controlled Property/Casualty Insurer
Act, and the guaranty funds models. The Executive Committee voted to delete the Model
Risk Retention Act and the Disclosure of Material Transactions Model Act. See id.
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for required NAIC model laws. Under the new approach, both core
and supplemental standards can be met with either NAIC model
laws or regulations, or similar provisions (as previously required), or
with an established practice or a combination of laws, regulations, or
practices that achieves the objective of the standard.210 One result of
these diminished accreditation standards was that a number of pre-
viously unaccredited insurance departments were able to obtain ac-
creditation.
Market conduct regulations never became a part of the accredita-
tion requirements211 despite unanimity on the Market Conduct and
Consumer Affairs Subcommittee that such standards were essen-
tial.212 In a 1991 discussion, the North Dakota insurance commis-
sioner and past NAIC president, Earl Pomeroy, and Missouri’s in-
surance director and chair of the NAIC Market Conduct and Con-
sumer Affairs Subcommittee, Lewis Melahn, agreed that market
conduct regulation is critical to effective insurance regulation. Com-
missioner Pomeroy, however, warned of an industry backlash if mar-
ket conduct accreditation standards were promulgated.213 Despite a
continued push by market conduct regulators in state insurance de-
partments, the NAIC took no action to implement market conduct
accreditation standards. By 1994, NAIC President David Walsh
characterized market conduct regulations as a “difficult sell,” noting
the difficulties of forcing state legislatures to enact additional re-
quired model laws and regulations.214 The latest draft of market con-
duct regulations, promulgated in 1995, is significantly weaker than
the 1991 draft, but even that draft has not been implemented.215 In
response to the NAII’s 1995 criticism of the NAIC for attempting to
establish a national system of market conduct regulation, the NAIC
stated that it had rejected the concept of accreditation standards for
                                                                                                                      
210. See L.H. Otis, Compromise Okayed on NAIC Accreditation Plan, NAT’L
UNDERWRITER (Prop. & Cas./Risk & Benefits Mgmt. ed.), Dec. 23, 1996, at 3; Accreditation
Vote Brings Dire Warnings, INS. REGULATOR, Jan. 1, 1997, at 1. Outgoing NAIC President
Brian Atchinson and incoming Vice President Glenn Pomeroy opposed the compromise. See
id.
211. The 1995 Mission Statement of the Accreditation Program specifically limits the
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212. See supra text accompanying notes 130-32.
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(Prop. & Cas./Risk & Benefits Mgmt. ed.), Sept. 30, 1991, at 36.
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market conduct.216 The NAIC promised to institute program-based
budgeting in direct response to industry criticisms that database fees
and industry assessments should be allocated only to solvency regu-
lation and not to market conduct regulation.217
During the same time period, the NAIC adopted reforms in re-
sponse to criticism. The NAIC opened its meetings,218 many of which
had previously been closed.219 The NAIC also began its program of
funding the attendance of consumer representatives at NAIC meet-
ings.220
C.   The Lessons of the Accreditation Controversy
Several lessons can be derived from the accreditation controversy.
Most importantly, the accreditation program demonstrates the needs
for state regulation reform and for the centralization of at least some
aspects of insurance regulation. The accreditation program was initi-
ated with the cooperation of the states and the industry, as well as
the tacit cooperation of federal legislators because they all recognized
the critical deficiencies in the state regulatory system. The problems
with state regulation were viewed to be serious, requiring sustained
attention, and only some measure of uniformity could accomplish
necessary reform.
Second, as the review of the NAIC’s accreditation program illus-
trates, these problems have not been fully addressed by the program.
The required model laws and procedures are susceptible to criticism
based on their content,221 and even where they afford state regulators
additional authority, funding inadequacies, which were not ad-
dressed by the accreditation program, may preclude effective use of
that authority. Average state insurance department funding is ap-
proximately six percent of premium taxes.222 The CIIG suggests ex-
                                                                                                                      
216. However, market conduct activities accounted for approximately 20% of the
NAIC’s expenses in 1995. See NAIC Issues Counterattack to NAII, INS. REGULATOR, Sept.
25, 1995, at 1.
217. See Meg Fletcher, NAIC Prepares to Defend its Turf, BUS. INS., June 16, 1997, at
30. Program-based budgeting has apparently not been implemented.
218. Members of the industry and state insurance commissioners in California, Illinois,
Texas, and New York had called for this change. See Charles E. Schmidt, Jr., Under Fire:
The NAIC Struggles to Redefine Itself, BEST’S REV. (Prop./Cas. ed.), June 1, 1995, at 35.
219. See, e.g., Robert H. Myers, Jr., An Evolutionary View of Insurance Regulation,
BEST’S REV. (Prop./Cas. ed.), Dec. 1, 1994, at 50. Key NAIC officials defended the NAIC’s
practice of closing some meetings. The former NAIC vice president and Arkansas insur-
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closed. See Mark L. Schussel, Legislators to Ponder Legality of NAIC Program, BEST’S REV.
(Prop./Cas. ed.), Sept. 1, 1994, at 10.
220. See infra text accompanying notes 272-73.
221. See supra Part III.B.1.
222. See Robert H. Gettlin, State Spending: The Price of Regulation Plateaus, BEST’S
REV. (Life/Health ed.), Mar. 1, 1998, at 55, 56 (noting fiscal conservatism resulting in lower
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penditures of at least ten percent of premium taxes,223 and the Risk
Insurance Management Society suggests funding levels of at least
twenty-five percent of premium taxes.224 In short, although the ac-
creditation program had the potential to ameliorate inadequate and
ineffective state level regulation, it has largely failed.
The Wall Street Journal’s recent profile of Indiana’s Insurance
Department, which has been accredited since 1994,225 illuminates the
limitations of the current accreditation program and the serious defi-
ciencies in state insurance regulation.226 The Department operates on
a budget of approximately $4 million, as compared to the $140 mil-
lion in premium taxes collected by the state. The Department staff
has been reduced by twenty percent in the last decade, while the
number of licensed insurers and of insurers headquartered in Indi-
ana has risen by eight percent and almost thirteen percent respec-
tively. The department has no market conduct investigators or actu-
aries, and the salaries of financial examiners are insufficient to at-
tract and retain qualified individuals.
According to Indiana Insurance Commissioner Sally McCarty, the
Department is unable to take appropriate action on numerous con-
sumer complaints. In response to the more than 21,000 consumer
complaints directed at the department between 1993 and 1997, the
Department sent 211 warning letters to seventy-two companies, cit-
ing repeated violations of state law, but instituted only one discipli-
nary action. Ten additional disciplinary actions were not in response
to consumer complaints. The Department has taken some measures
in response to the criticisms voiced in the Journal, including the
creation of a separate consumer protection unit, and the addition of a
third investigator and an attorney.227
                                                                                                                      
increases in state insurance department budgets: 6.45% of total revenue collected from the
industry from 1991 through 1995 and 7.18% in 1996).
Comparisons to banking regulation also provide some context. According to recent re-
ports, insurance regulators spend a much smaller proportion of taxes and fees collected
from their respective industries than banking regulators. Apparently, insurance industry
revenues fund many other government services. See, e.g. Robert H. Gettlin, The Price of
Regulation, BEST’S REV. (Prop./Cas. ed.), Oct. 1, 1997, at 60; Do Insurers Pay More for
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223. See supra note 126 and accompanying text.
224. See id.
225. See 4 NAIC MODEL LAWS, REGULATIONS, AND GUIDELINES 690-99 (1997).
226. See Scot J. Paltrow, A Matter of Policy: How a State Becomes Popular with Insur-
ers but Not Consumers: Indiana’s Regulators Have Little Budget or Clout; Conflicts at the
Capitol, WALL ST. J., Jan. 14, 1998, at A1.
227. See Doug Sword, State to Step Up Scrutiny of Insurers, INDIANAPOLIS STAR, Apr.
15, 1998, at B1.
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Other recent reports indicate that the deficiencies in Indiana’s
protection of insurance consumers are not unique. An audit of Cali-
fornia’s Department of Insurance revealed a backlog of 5000 con-
sumer complaints, cuts in the consumer complaint staff, and reas-
signment of remaining staff to other work.228
A former member of the Colorado Division of Insurance, Jay Gaf-
figan, recently requested that the governor audit the Division,
charging that consumers receive virtually no protection from the Di-
vision, which received 7000 formal complaints in 1996 but only levied
seven fines.229 Only two lawyers handle complaints; staff investiga-
tors are forced to leave investigations unfinished due to lack of re-
sources.230 Although the audit is underway, the Chicago-based law
firm of Sonnenschein Nath & Rosenthal, which has substantial ties
to the industry, was selected to perform it. A number of the firm’s cli-
ents, including Prudential, Allstate, Travelers, Aetna, and New York
Life, were the targets of complaints in Colorado, which raises con-
cerns about the firm’s ability to conduct an objective inquiry.231
Third, just as the serious and systemic regulatory problems indi-
cated by these examples demonstrate the failures of the NAIC’s ac-
creditation program, the reasons for the failures are evident from the
history of the NAIC’s accreditation program. The preceding account
of the NAIC’s accreditation program reveals the NAIC’s lack of power
and its susceptibility to influence. Despite the NAIC’s central role as
an accreditor of state regulators, it had no power to force states to
conform to accreditation standards or to sanction them for failure to
do so.
The accreditation controversy also provides proof of the NAIC’s
remarkable susceptibility to outside pressures, particularly those ex-
erted by the insurance industry. Abetted by individual state legisla-
tors and regulators, many of whom have ties to the industry,232 the
industry waged a successful campaign to weaken accreditation stan-
dards and to avoid enhanced market conduct regulation through the
accreditation program. Sustained public criticism, withholding of es-
sential operating funds assessed by the NAIC against various com-
panies, and informal lobbying and participation in the NAIC’s proc-
                                                                                                                      
228. See Editorial, Audit’s Blunt Appraisal, SACRAMENTO BEE, Mar. 20, 1997, at B6.
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esses accomplished the industry’s objectives. Despite the NAIC’s
avowed commitment to protecting consumers, its long study of mar-
ket conduct initiatives, and its recognition of the interrelationship
between market conduct and solvency, the NAIC failed to adopt
market conduct accreditation standards.233
A recent class action suit against Prudential Insurance Company
provides further evidence of the need for enhanced market conduct
regulation. More than eight million claimants from all fifty states
and the District of Columbia alleged fraudulent and deceptive sales
practices against Prudential.234 The first exposure of Prudential’s il-
legal activities began early in 1994 when the first lawsuits were
brought against it.235 The New Jersey insurance commissioner or-
ganized the Multi-State Task Force on April 25, 1995, to conduct an
examination of Prudential’s sales practices.236 The Task Force issued
its report in July 1996 and cited widespread evidence of fraudulent
sales practices by agents, evidence of management’s knowledge of
those practices, and failure to investigate or discipline violators.237
State regulators failed to detect ongoing, widespread fraud and failed
to act until prompted by the plaintiff’s bar and the media exposure of
Prudential.238
Finally, the accreditation program itself suggests that the NAIC’s
efforts are often a matter of form rather than substance. The NAIC’s
purpose of avoiding federal regulation is explicitly stated.239 Fur-
thermore, the NAIC has accredited the weakest insurance depart-
ments in the nation while denying accreditation to one of the strong-
est—New York.240 It is hard to avoid the conclusion that the accredi-
tation program was and is directed primarily at maintenance of the
                                                                                                                      
233. See supra text accompanying notes 129-32, 212-17.
234. See Schulte v. Prudential Ins. Co. of Am. (In re Prudential Ins. Co. of Am. Sales
Practice Litig. Agent Actions), 133 F.3d 225 (3d. Cir. 1998) (affirming the district court ap-
proval of a settlement establishing alternative dispute resolution mechanisms and proto-
cols to determine the kind and amount of relief to be granted to each claimant).
235. See N.J. to Lead Multi-State Probe of Prudential Sales, BESTWIRE, Apr. 25, 1995,
available in LEXIS, Ins. News Archive Library).
236. See Prudential Task Force Finds Flaws Industry-Wide, BEST’S INS. NEWS, July 10,
1996, available in 1996 WL 15585714.
237. See id.
238. See, e.g., Molly Baker, Five Policyholders Sue Prudential Over Sales Practices,
WALL ST. J., March 1, 1995, at B10; Leslie Scism, Fine Print Victims: Some Agents “Churn”
Life Insurance Policies, Hurt Their Customers, WALL ST. J., Jan. 3, 1995, at A1.
239. See 1995 NAIC PROCEEDINGS III, Sept. 10-12, 1995, at 616 (“NAIC crafted the Ac-
creditation Program circa 1989-90 in response to an extraordinary situation, i.e., the
growing call at that time in Washington, D.C., for federal regulation of insurance.” (state-
ment of Robert L. Zeman, NAII Vice President and Assistant General Counsel, in a June
30, 1995, memorandum to Steven T. Foster, Virginia Insurance Commissioner, regarding
the NAIC accreditation program)). The memorandum suggested that having successfully
staved off a federal regulation, the NAIC should “only involve minimum standards” and
“accreditation should not be used to impose national uniformity.” Id.
240. See supra text accompanying notes 163-68.
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state regulatory system rather than at effective state-level protection
of consumers.241 Thus, although the NAIC’s attempts have contrib-
uted to the preservation of the state system, the NAIC has not elimi-
nated the problems that originally prompted federal inquiries.
IV.   REASONS FOR THE CONTINUING DOMINANCE OF STATE
INSURANCE REGULATION
Part IV examines reasons for continuing state regulation of insur-
ance proffered by its proponents, focusing, where appropriate, on the
examples provided by the accreditation controversies outlined in the
previous section. Part IV first evaluates basic federalist arguments
for state regulation generally and various attempts to justify state
insurance regulation using those arguments. None of those attempts
adequately accounts for the role of the NAIC in the system of state
regulation. The NAIC’s expansive role in state insurance regulation
substantially undercut federalism arguments for continued state
regulation.
Part IV then briefly evaluates recent economic justifications for
continued state regulation. Although illuminating, those efforts are
similarly flawed by their insufficient recognition of the NAIC’s cen-
tralizing and enabling role in state insurance regulation. Finally,
Part IV describes and attempts to explain continuing preferences for
state regulation exhibited by various actors, including Congress’s
continuing deference to the states over what is clearly a global indus-
try; the industry’s preferences for state regulation; the relative lack
of consumer involvement in insurance issues, including the issue of
appropriate regulatory frameworks; and the views and motivations of
state regulators who favor the continuation of the state system.
A.   The Classic Federalist Rationales
The federalist argument for state regulation relies primarily on
the presumption favoring state regulation created by the original
delegation of limited power to the national government by the states.
The federalist argument for state regulation of insurance relies on
the presumption that the states have sole power to regulate unless
that power was delegated to the federal government.242 Favorable
reasons for the of state regulation of the insurance industry include
                                                                                                                      
241. However, it is difficult to give the NAIC much credit for preserving state regula-
tion of insurance, which is probably attributable in large part to the efforts of the industry
and to the 1994 elections in which Democratic reformers lost power. See supra note 94 and
accompanying text.
242. See, e.g., Kimball, supra note 10, at 510-11; Ronald Gift Mullins, Strong Congres-
sional Debate Role Urged for Industry Regulators, J. COM., June 11, 1997, at A8 (“When in
doubt, let the states do it.” (quoting Governor Tommy Thompson of Wisconsin regarding
the federal savings and loan debacle)).
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each of the classic federalist arguments:243 (1) increased opportunities
for citizen participation in government;244 (2) proximity to the citi-
zenry and to the relevant issues and increased responsiveness as
compared to a distant central administrator,245 particularly since in-
surance is a “local” business;246 (3) encouragement of healthy diver-
sity and opportunities for experimentation with regulatory struc-
tures and content;247 and (4) enhancement of democracy and liberty
by widely dispersing decision-making power and the provision of
checks on various levels of government.248 These factors may provide
grounds for continued state regulation. For example, according to
Richard E. Stewart, a former New York insurance commissioner:
[A] final and unique advantage of state regulation is that the na-
tional alternative always hangs over it. The state agencies are
subject to review, investigation and embarrassment by the Con-
gress and others in the national government. Congress always has
the power to abolish us if it finds us incorrigible; we all know it
and it concentrates the mind wonderfully.249
                                                                                                                      
243. See, e.g., DAY, supra note 17, at 54-58. Most of these arguments are advanced in
all discussions of the relative merits of state versus federal regulation, regardless of the
substance of the regulation at issue. See Spencer L. Kimball, State Versus Federal Regula-
tion, in INSURANCE, GOVERNMENT, AND SOCIAL POLICY: STUDIES IN INSURANCE
REGULATION 411, 414-17 (Spencer L. Kimball & Herbert S. Denenberg eds., 1969).
244. See, e.g., Gregory v. Ashcroft, 501 U.S. 452, 458 (1991) (finding that the federalist
structure “increases opportunities for citizen involvement in democratic processes”).
245. See id. at 458 (noting that federalism “makes government more responsive by put-
ting the States in competition for a mobile citizenry”); Scot J. Paltrow, The Converted: How
Insurance Firms Beat Back an Effort for Stricter Controls, WALL ST. J., Feb. 5, 1998, at A1
(“[W]e believe insurance is a local business by its nature.” (quoting Kevin Sullivan, Assis-
tant General Counsel, Allstate)). The NAIC’s position, articulated many times, is that be-
cause “the states are closer to the consumers they are protecting and the industry they are
regulating, states do a better job of regulating insurance than the federal government
could.” NAIC, 1995 NAIC ANNUAL REPORT 15 (1996).
246. See Sara Marley, Insurers, Legislators Criticize NAIC’s Practices, BUS. INS., May
30, 1994, at 3
247. See, e.g., Gregory, 501 U.S. at 548 (stating that federalism “allows for more inno-
vation and experimentation in government”). The argument that multiple state systems
permits experimentation is common in discussions of the advantages of state level regula-
tion. See, e.g., Lewis B. Kaden, Politics, Money, and State Sovereignty: The Judicial Role,
79 COLUM. L. REV. 847, 854-55 (1979); Deborah J. Merritt, The Guarantee Clause and
State Autonomy: Federalism for a Third Century, 88 COLUM. L. REV. 1 (1988).
248. See, e.g., Gregory, 501 U.S. at 458 (stating that federalism is “a check on abuses of
government power”). According to Spencer L. Kimball, “[t]he values of federalism lie in the
wide dispersion of decision-making power and in the probable enhancement of democracy
and liberty by such dispersion.” Spencer L. Kimball, The Purpose of Insurance Regulation:
A Preliminary Inquiry in the Theory of Insurance Law, 45 MINN. L. REV. 471, 511 (1961).
249. James M. Jackson, Commerce, Compacts and Congressional Consent: Federalism
and State Insurance Regulation, 10 J. OF INS. REG. 23, 39 (1991) (citing Richard Stewart,
The Future of Federalism in Insurance Regulation, 65 AM. LIFE CONVENTION PROC. 110,
118 (1970)); see also JONATHAN R. MACEY & GEOFFREY P. MILLER, COSTLY POLICIES: STATE
REGULATION AND ANTITRUST EXEMPTION IN INSURANCE MARKETS 36 (1993).
666 FLORIDA STATE UNIVERSITY LAW REVIEW [Vol. 26:625
Finally, maintenance of the status quo provides an additional ration-
ale in favor of continued state regulation. The long history of state
regulation carries with it incentives to protect the states’ long-term
investments in their regulatory systems (in terms of expertise, repu-
tation, and human capital).250 A change in regulatory regimes carries
substantial costs; in the absence of compelling reasons for change,
continuation of existing systems seems appropriate.
Particularly following a resurgence of constitutional federalism as
a constraint on national power in the Supreme Court’s jurispru-
dence,251 commentators have begun to question and criticize these
federalist rationales on a theoretical level.252 Regardless of their va-
lidity, many of them do not apply to the federalist system of state in-
surance regulation, largely due to the NAIC’s role, and thus cannot
explain or defend the persistence of the state insurance regulatory
system. In many ways, the NAIC’s structures and functions undercut
each of the classic federalist rationales. By performing important
policy-making functions as a central regulatory body and by at-
tempting to force state conformance to various regulatory choices, the
NAIC minimizes the related federalist values of states’ responsive-
ness to local concerns and opportunities for local citizen participation
in government. By requiring adoption of uniform laws and stan-
dardized regulatory procedures through its accreditation program,
the NAIC, in large measure, eliminates the possibility of regulatory
                                                                                                                      
250. For example, Josephine Musser, the 1997 NAIC president and Wisconsin insur-
ance commissioner, has made this argument repeatedly. She has stated: “States have the
expertise. . . . The states are closest to the consumer, and the states have the tools and fa-
cilities to do the job.” Ronald Gift Mullins, Strong Congressional Debate Role Urged for In-
dustry Regulators, J. COM., June 11, 1997 at 8A (quoting Josephine Musser).
251. In Gregory, Justice O’Connor suggested that federalism prohibited some federal
directives to the states. See Gregory, 501 U.S. at 457-64. By a six-to-three vote in New York
v. United States, 505 U.S. 144 (1992), the Supreme Court held unconstitutional a federal
statute that required states to choose a waste disposal site or assume the liabilities of haz-
ardous waste producers. See id. at 188. Most recently, the Supreme Court ruled that the
Handgun Violence Prevention Act unconstitutionally obligated state officers to execute
federal laws by requiring them to conduct background checks on prospective handgun pur-
chasers before the national system became operative. See Printz v. United States, 521 U.S.
898, 931-35 (1997).
252. See generally Edward L. Rubin & Malcolm Feeley, Federalism: Some Notes on a
National Neurosis, 41 UCLA L. REV. 903 (1994) (noting that many of the supposed values
of federalism are in fact values of decentralization). Because a federalist government nec-
essarily entails decentralization, these values accompany federalism but could be accom-
plished in its absence. Specifically, the goals of public participation, ensuring responsive-
ness of the states, and encouraging experimentation, are “linked to federalism only by con-
fusing that concept with decentralization.” Id. at 915; see also Vicki C. Jackson, Federalism
and the Uses and Limits of Law: Printz and Principle?, 111 HARV. L. REV. 2180, 2217
(1998) (suggesting that Rubin and Feeley fail to appreciate the relationship of decentrali-
zation and federalism and that abandoning constitutional federalism in favor of decentrali-
zation might diminish those values). But see Barry Friedman, Valuing Federalism, 82
MINN. L. REV. 317, 405 (1997) (agreeing with Rubin and Feeley that many judges and aca-
demics do not seriously examine the purported values of federalism).
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experimentation. By operating as a centralizing mechanism permit-
ting the states to circumvent and defuse attempted federal interven-
tion in insurance regulation, the NAIC concentrates rather than dis-
perses power.
In short, theoretical arguments for regulation at the state rather
than the federal level become less compelling once the influence of
the NAIC is taken into account. The following sections attempt to ex-
plain the continued dominance of state regulation through an analy-
sis of the interests of consumers, the industry, the states, and Con-
gress.
B.   Scholarly Analysis of Regulation
For two reasons, general theories of regulation and administrative
process, although helpful in understanding and assessing insurance
regulation, provide no firm basis for either supporting or opposing re-
tention of the current system of state regulation. First, the literature
focuses on federal rather than state regulation, typically examining
the relationships between and among Congress, the President, fed-
eral regulatory agencies, regulated industries, and the public. To the
extent that the structure of state government parallels that of the
federal government, the literature provides some useful analogies.
However, insurance regulation occurs not merely through the activi-
ties of individual state regulatory agencies, but also through the ef-
forts of the NAIC. This is the second reason that general theories of
regulation cannot be immediately applied to assess insurance regula-
tion. As general theories, they cannot take into account the unique
structures of insurance regulation in which a private, nongovern-
mental body composed of state government officials both performs
central regulatory functions and attempts, at the individual state
legislative and administrative levels, to implement joint decisions on
regulatory issues.
The substantial body of literature developed in the last decade
dealing with the phenomenon of the “private legislature”253 in the
                                                                                                                      
253. See, e.g., Peter A. Alces & David Frisch, Commenting on “Purpose” in the Uniform
Commercial Code, 58 OHIO STATE L.J. 419, 441-47 (1997) (noting the prominence of the
Permanent Editorial Board and the National Conference of Commissioners on Uniform
State Laws (NCCUSL) in the drafting and revision of the Uniform Commercial Code
(U.C.C.)); Kathleen Patchel, Interest Group Politics, Federalism, and the Uniform Laws
Process: Some Lessons from the Uniform Commercial Code, 78 MINN. L. REV. 83, 145-55
(1993) (arguing that due to a lack of political accountability, the NCCUSL and the Ameri-
can Law Institute (ALI) have not been adequately conscious of consumer interest in revis-
ing the U.C.C.); Larry E. Ribstein & Bruce H. Kobayashi, An Economic Analysis of Uni-
form State Laws, 25 J. LEGAL STUD. 131, 142-46 (1996) (arguing that the NCCUSL suc-
cessfully lobbies for uniform state laws that are adopted because they are subject to inter-
est group influence); Steven L. Schwarcz, A Fundamental Inquiry into the Statutory Rule-
making Process of Private Legislatures, 29 GA. L. REV. 909, 917-21 (1995) (identifying a va-
riety of flaws in the rulemaking process used to update the U.C.C.); Alan Schwartz & Rob-
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context of uniform law revision provides some useful insight into the
issues raised by the NAIC’s role in drafting model insurance laws
and regulations, but its analytical utility is similarly limited. The
NAIC’s model law drafting function is similar to that of the National
Conference of Commissioners on Uniform State Laws (NCCUSL),254
which creates model laws, and the American Law Institute (ALI),255
which drafts restatements of the law and assists with drafting the
Uniform Commercial Code. However, the significant differences be-
tween bodies such as NCCUSL, the ALI, and the NAIC preclude di-
rect application of the “private legislature” analysis to the NAIC.
First, the members of ALI and NCCUSL are private individuals—
lawyers, academics, and judges—who devote some of their time to
working to improve the law. The NAIC membership is composed of
state officials with regulatory powers and responsibilities in their re-
spective states, who may also wield substantial influence in their
own state’s legislatures and who are individually accountable to their
governors, or in some cases, to the electorate. Second, unlike the
NCCUSL and the ALI, the NAIC performs substantial and important
regulatory functions in addition to the drafting of model laws.
Scholarly writing on insurance regulation generally supports state
regulation of insurance but fails to account fully for the NAIC’s cen-
tralizing and enabling role in the state system. In the 1960s, Spencer
L. Kimball wrote on the purposes of insurance regulation in well-
regarded articles256 and a book. He examined the processes of state
regulation and concluded that state regulation is appropriate, but he
did not address the NAIC in any detail. Kenneth J. Meier produced
                                                                                                                      
ert E. Scott, The Political Economy of Private Legislatures, 143 U. PA. L. REV. 595, 650-52
(1995) (concluding that a variety of institutional factors drive the uniform legislation
drafted by the ALI and the NCCUSL); Robert E. Scott, The Politics of Article 9, 80 VA. L.
REV. 1783, 1813-15 (1994) (arguing that the average private legislative member does not
have as strong a preference for revision as do members of drafting committees and study
groups).
254. The NCCUSL consists of more than 200 commissioners (approximately four from
each state) appointed by the governors of their states for three-year renewable terms. Its
members are practitioners, academics, and judges. Appointments are typically renewed
and the appointments are nonpolitical. NCCUSL creates uniform laws for recommendation
to state legislatures for adoption. It is supported by state taxes and contributions by the
ABA and others. See NATIONAL CONFERENCE OF COMMISSIONERS, A 100 YEAR TRADITION
OF EXCELLENCE: THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE
LAWS (1991).
255. The ALI is a private law reform group that creates the Restatements of Law and
works with NCCUSL in drafting and revising the U.C.C.. It chooses its own membership,
which includes practicing lawyers, academics, and judges. See generally Symposium on the
American Law Institute: Process, Partnership, and the Restatements of Law, 26 HOFSTRA L.
REV. 576 (1998).
256. See generally INSURANCE, GOVERNMENT, AND SOCIAL POLICY: STUDIES IN
INSURANCE REGULATION (Spencer L. Kimball & Herbert S. Denenberg eds., 1969); Spencer
L. Kimball, Introduction: Unfinished Business in Insurance Regulation, 1969 WIS. L. REV.
1019; Spencer L. Kimball, The Purpose of Insurance Regulation: A Preliminary Inquiry In
the Theory of Insurance Law, 45 MINN. L. REV. 471 (1961).
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an award-winning analysis of the politics of insurance regulation in
1988.257 The book is a response to interest-group theories of regula-
tion first articulated in the 1970s,258 and concludes, contrary to the
claims of those theories, that insurance regulation is not dominated
by the industry. Meier articulates two basic reasons for his conclu-
sion: the size and diversity of the industry itself suggests that mono-
lithic industry domination is unlikely, and the dispersion of regula-
tory authority among the states (and to a much lesser extent, the
federal government) suggests that domination would be very diffi-
cult. Both factors, in Meier’s assessment, make interest-group domi-
nation unlikely. As this Article has demonstrated, the NAIC’s role as
a central regulatory body significantly undercuts Meier’s reasoning.
The history of the NAIC and, in particular, its continuing failure to
enhance market conduct regulation or adopt market conduct accredi-
tation standards demonstrates that the industry has utilized its
power jointly to influence and even direct the NAIC’s actions. Fi-
nally, in their important analysis of insurance regulation, Jonathan
R. Macey and Geoffrey P. Miller conclude that insurance regulation
is not subject to systematic bias in favor of either the industry or
consumers and that federal regulation is thus not necessary to cor-
rect problems in the state regulatory structure.259 Although federal
regulation may not be necessary to guarantee effective regulation of
the insurance industry, the history of the NAIC suggests, contrary to
Macey and Miller’s conclusions, a systematic bias in favor of the in-
dustry.260
In short, the literature, although illuminating in many ways, is
critically flawed by its insufficient recognition of the important and
often enabling role of the NAIC in the system of insurance regulation
and the opportunities for industry participation in and control of the
NAIC’s functions.261
                                                                                                                      
257. See KENNETH J. MEIER, THE POLITICAL ECONOMY OF REGULATION: THE CASE OF
INSURANCE (1988).
258. See George J. Stigler, The Theory of Economic Regulation, 2 BELL J. ECON. &
MGMT. SCI. 3 (1971).
259. See MACEY & MILLER, supra note 249, at 41-44; Jonathan R. Macey & Geoffrey P.
Miller, The McCarran-Ferguson Act of 1945: Reconceiving the Federal Role in Insurance
Regulation, 68 N.Y.U. L. REV. 13, 40-43 (1993).
260. See infra Part IV.C.2. At the very least, the structure of the NAIC facilitates in-
dustry participation in and potential control over the content of various regulations;
whether the NAIC has been controlled by the industry may be subject to debate, but it is
clear that the potential for such control exists and has been exercised on at least some oc-
casions.
261. Other works on insurance regulation take little notice of the NAIC’s pivotal role.
See, e.g., DOUGLAS CADDY, LEGISLATIVE TRENDS IN INSURANCE REGULATION (1986); PETER
M. LENCSIS, INSURANCE REGULATION IN THE UNITED STATES: AN OVERVIEW FOR BUSINESS
AND GOVERNMENT (1997); MCDOWELL, supra note 4.
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C.   Interest Groups
1.   Public Disinterest
Consumers do not participate in insurance issues for a number of
reasons. First, interest groups are more successful when they are
small. Insurance consumers are, of course, an enormous group, com-
prising almost the entire population.262 The larger the group, the
more difficult and costly it is to organize for at least two reasons.
Each member of a large group correctly perceives that collective ac-
tion will likely result in relatively minimal individual benefits and
that group members who do not contribute to the collective effort will
benefit nonetheless—the free rider problem.263 Second, collective ac-
tion on insurance issues is impeded by the nature of those issues. In-
surance issues are not typically characterized by broad scope and in-
tense conflict; only rarely are insurance issues capable of generating
broad public interest.264 Third, insurance issues are typically com-
plex, requiring special knowledge and expertise. Individual insur-
ance consumers can obtain and understand information about the is-
sues only with great effort and at great cost.
This combination of factors accounts for the low level of consumer
involvement in insurance issues. According to political scientists, is-
sues that are salient but not complex—like human rights—are most
likely to capture public attention;265 issues that are highly complex
but not salient—like most insurance issues—are least likely to do so.
The inherent difficulties of organizing consumer groups increases as
salience decreases, and the possibility of effective participation in
policymaking decreases as complexity increases.
The dearth of consumer organizations concerned with insurance
bears out these observations. Although a number of insurance-
oriented consumer groups exist, they seem generally to be small or-
ganizations held together through the efforts and energies of an indi-
vidual and not by large and committed memberships. The National
                                                                                                                      
262. See United States v. South-Eastern Underwriters Ass’n, 322 U.S. 533, 540 (1943).
Justice Black observed: “Perhaps no modern commercial enterprise directly affects so
many persons in all walks of life as does the insurance business. Insurance touches the
home, the family, and the occupation or the business of almost every person in the United
States.” Id.
263. See generally MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS
AND THE THEORY OF GROUPS (1971).
264. There are occasional exceptions, such as no-fault automobile insurance in the
1970s and automobile insurance rate rollbacks in the 1980s. See, e.g., CAL. INS. CODE §
1861 (West 1988) (Proposition 103). Insurer insolvencies in the 1980s gave rise to the pro-
posals for federal regulation discussed in Part II of this Article. In recent years, health in-
surance has been something of an exception, prompted by presidential attention to the is-
sues and widespread notice of obstacles faced by many individuals in receiving adequate
health care.
265. See MEIER, supra note 3, at 30-31.
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Insurance Consumer Organization (NICO), founded in 1980 by J.
Robert Hunter, was, in Kenneth Meier’s assessment, “the effort of a
single individual [Hunter] rather than the concerted effort of thou-
sands of individual members.”266 The same seems to be true of the
Center for Insurance Research, founded in 1991 by Jason Adkins, a
Harvard Law school graduate who once worked for Ralph Nader and
who has recently left the Center to form his own public interest law
firm.267 Prior to Adkin’s departure, the center operated with a staff of
four, two of which worked only part-time.268 Hunter recognizes the
difficulties inherent in organizing insurance-oriented consumer
groups and states that one of his goals as a consumer advocate is “to
get other people involved on our side because it was never anywhere
near to being a close fight.”269 Speaking about another one of his
goals, to educate consumers, Hunter said, “[O]bviously we haven’t
achieved it.”270
In recognition of the very limited role of consumers in insurance
issues generally and in the NAIC’s processes in particular, the NAIC
developed its Consumer Participation Program in 1991 to increase
public participation in NAIC deliberations. In 1996 the NAIC Funded
Consumer Program and Consumer Participation Board of Trustees
was expanded to ten members, consisting of five NAIC members and
five consumers.271 At present, the NAIC funds the participation of
                                                                                                                      
266. MEIER, supra note 3 at 139. Meier’s assessment is borne out by the history of the
NICO. When Hunter resigned as NICO’s president in 1993 to become the Texas insurance
commissioner, two NICO board members, took over: James Hunt, former Vermont com-
missioner, and Kathleen O’Reilly, a consumer advocate. Hunt retained his job as a staff ac-
tuary for Savings Bank Life Insurance Company of Massachusetts, and O’Reilly stated she
could not devote full-time efforts to NICO due to other commitments. See Mary Jane
Fisher, More Life Issue Focus Seen at NICO After Hunter, NAT’L UNDERWRITER (Life &
Health/Fin. Servs. ed.), Nov. 15, 1993, at 6. When Hunter left the Texas position, he be-
came head of insurance issues at the Consumer Federation of America (CFA), and folded
NICO into CFA. L.H. Otis, Hunter and NICO Set to Join Consumer Federation, NAT’L
UNDERWRITER (Life & Health/Fin. Servs. ed.), Feb. 6, 1995, at 25. The CFA’s priorities for
insurance include enhancing competition among insurance companies through provision of
consumer information, improving consumer awareness of the risks of life insurance and
deceptive practices used in life insurance sales, strengthening state regulation of insur-
ance, and promoting effective consumer representation at state insurance departments.
See id.
267. See Adkins Leaves Center for Insurance Research, BEST’S INS. NEWS, Jan. 14,
1998, available in 1998 WL 6566074.
268. The Center for Insurance Research engages in numerous activities, including op-
position to the demutualization of insurance companies through litigation, such as the
1995 settlement of a lawsuit against State Mutual Life Assurance Co. of America, a 38-
state test of insurance department consumer help lines, and an attempt to enjoin the New
England Mutual Life and Metropolitan Life Insurance Co. merger in 1996, which was ul-
timately approved by New York’s insurance department. See Caroline Saucer, Small
Group, Big Impact, BEST’S REV. (Life/Health ed.), Mar. 1, 1998, at 51.
269. J. Robert Hunter: Consumer Advocate Challenges Conventional Wisdom in Insur-
ance, BUS. INS., Oct. 30, 1997, at 72.
270. Id. at 74.
271. See NAIC, 1996 NAIC ANNUAL REPORT 23 (1997).
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twelve consumer representatives at the NAIC’s quarterly meetings
and conference calls. Representatives are chosen based on “[a]ctive
participation at national and interim meetings and conference calls . . .
substantive input on model laws, white papers, and other matters . . .
diversity in terms of expertise, geography, [and] constituencies.”272 In
1997 the NAIC budgeted $60,000 for consumer participation.273 In
addition, beginning in January 1996, the NAIC allowed members of
the public to take part in conference calls of NAIC committees, sub-
committees, task forces, and working groups.274 It is clear, however,
from even a cursory review of any of the NAIC proceedings that the
industry’s presence and input greatly exceeds that of consumers.
Although NAIC funds consumer representatives, and although
there are insurance consumer advocates, there is very little interest
in insurance issues. Because the public will not galvanize around in-
surance issues, groups with more at stake (the industry) will control.
2.   Industry Preference
In contrast to consumers, industry groups will generally be more
successful in asserting their regulatory preferences. Cohesive, or-
ganized interest groups, like the insurance industry, have an obvious
advantage over large, dispersed, and disorganized interest groups,
such as insurance consumers. Unlike consumers, industry groups
have access to information in the course of their ordinary business
operations.
The industry would enjoy these relative advantages over con-
sumer groups whether insurance regulation occurred at the state or
federal level. In fact, additional advantages would accrue to the in-
dustry with federal regulation. Centralized federal regulation would
reduce the costs of regulatory compliance by eliminating multiple
and possibly inconsistent licensing and regulatory frameworks. Fed-
eral regulation would also reduce lobbying expenses through the in-
stallation of a single regulatory authority. Under the present system,
the industry lobbies in multiple states and at the federal level to en-
sure continuing federal deference to the states.
Given this balance of state/federal advantages, one might expect
the industry to advocate federal regulation of insurance. The indus-
try, however, prefers state versus federal regulation. That prefer-
ence, although strong and long-standing, is neither constant nor uni-
form. At various times, the industry and individuals within the in-
                                                                                                                      
272. NAIC, NAIC Consumer Participation Program Enters Sixth Year (visited Mar. 19,
1999) <http://www.naic.org/1news/releases/conspart.htm> (news release dated Feb. 10,
1997).
273. See NAIC, 1997 NAIC ANNUAL REPORT 23 (1998).
274. See id. at 14.
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dustry have advocated federal regulation.275 However, in a recent
survey of industry participants and regulators, brokers and insurers
disagreed that the regulatory process would be handled better by the
federal government.276 In the recent debates over the integration of
financial services, the industry has uniformly expressed unequivocal
preferences for continued state regulation of insurance. In testimony
before the House of Representatives Committee on Banking and Fi-
nancial Services, Robert A. Gleason, Jr., chairman and CEO of the
Gleason Agency, spoke on behalf of the Council of Insurance Agents
and Brokers and voiced strong support for continued state regulation
of the business of insurance.277 The American Insurance Association
(AIA), through its senior vice president and general counsel, Craig A.
Berrington, also advocated functional regulation by existing state in-
surance regulators, provided by insurance companies or other finan-
cial institutions,278 as did Brent Larsen, chair of the National Asso-
                                                                                                                      
275. In the early days of insurance regulation, the industry recognized that regulatory
centralization would be more efficient. See supra text accompanying notes 18-28. During
the height of the accreditation controversy, members of the industry expressed concerns
about the state system. See, e.g., Sara Marley, Insurers, Legislators Criticize NAIC’s Prac-
tices, BUS. INS., May 30, 1994, at 3 (“Some days I am ready for federal regulation.” (re-
cording comments of H. Peter Hudson, Chairman and Chief Executive Officer of Monroe
Guaranty Insurance Co., Carmel, Ind.)). Jay Angoff, director of the Missouri Department of
Insurance also noted: “[T]he industry has assumed it was getting a better deal at the state
level. Now it’s not quite sure. Current trends are it might be better off with federal regula-
tion.” Id. Commenting on the industry’s attitude, a well-regarded insurance text states:
Representatives of the larger national insurers have, from time to time, made
guarded observations that perhaps federal regulation would not be all that bad.
. . . The real attitudes of insurance company managers are sometimes difficult
to discern. Although there are many insurance company executives who would
welcome federal regulation, there is an understandable reluctance on the part
of those favoring federal regulation to speak out, since any statements favoring
a federal system might be taken as a criticism of the existing system by state
regulators—a system to which the companies are still subject.
EMMETT J. VAUGHN, FUNDAMENTALS OF RISK AND INSURANCE 159 n.35 (4th ed. 1986).
276. See Etti G. Baranoff & Daniel Gattis, Measuring Attitudes Toward Regulation,
BEST’S REV. (Life/Health ed.), Sept. 1998, at 60. The authors concluded, “All respondents
strongly reject the idea that federal regulation might be better.” Id. at 60-61. Possible re-
sponses ranged from 1 (strongly agree) to 5 (strongly disagree). Brokers’ average score on
the hypothetical effectiveness of federal was 4.3; the insurer’s average was 3.8. See id. at
61.
277. See Financial Modernization—Part I: Hearings Before the House Comm. on Bank-
ing and Fin. Servs., 105th Cong. 127 (1997) (“We are creating a body that would be respon-
sible for establishing and operating a uniform licensing regime. . . . States would retain
their proper role as the primary regulator of insurance activities.” (statement of Robert A.
Gleason, Jr., Chairman and CEO, the Gleason Agency on behalf of the Council of Insur-
ance Agents and Brokers)).
278. See id. at 122-23 (“[W]e believe the legislation needs to be anchored to principles
of functional regulation where insurance regulators have responsibility for insurance mat-
ters . . . . [W]e are skeptical of the need for an umbrella regulator.” (statement of Craig A.
Berrington, Senior Vice President and General Counsel, American Insurance Association)).
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ciation of Mutual Insurance Companies and director of government
affairs of Grinnell Mutual Reinsurance Company.279
Some members of the industry explain the reasons for their pref-
erences, echoing the reasons listed above. For example, W. Craig
Zimpher, vice president for government relations, Nationwide Insur-
ance Enterprise, stated:
We believe, due to decades of business regulation by the states, as
Congress mandated in the 1940’s through the McCarran-Ferguson
Act, that state insurance regulation works effectively and effi-
ciently for both those regulated and those protected, the consum-
ers.
. . . .
A steady and sound insurance regulatory system has been in
place for decades. State regulation of insurance is getting the job
done effectively and efficiently.280
Explaining his company’s support of state regulation, Kevin Sullivan,
Allstate assistant general counsel, stated, “We believe insurance is a
local business by its nature.”281
It is possible that members of the insurance industry truly believe
that it is a local industry, and it is possible that some segments of the
industry are, in fact, local. It is also possible that the long tradition of
state regulation and the purported efficacy of state regulation partly
account for the industry’s preferences for continued state regulation,
after overcoming the costs occasioned by multiple regulatory sys-
tems. However, there must be more to the industry’s preferences
than these factors. An additional (and quite likely the primary) ex-
planation for the industry’s preference is its ability to influence and
even to control state regulators.
The industry correctly perceives that federal regulation would di-
minish its substantial power over the regulatory system for several
reasons. The first two reasons are systemic; the latter three reasons
focus specifically on the NAIC. First, state-level regulation affords
the industry numerous regulatory options and the potential for ob-
taining a more favorable regulatory environment by threatening exit
from a state with a burdensome or invasive regulatory regime. Sec-
                                                                                                                      
279. See id. at 129 (“[I]t must provide for functional regulation of insurance . . . . Under
a system of functional regulation, insurance activities would be regulated by the States . . . .”
(statement of Brent Larsen, Chair of the National Association of Mutual Insurance Com-
panies)).
280. Financial Services Reform: Hearings Before the Subcomm. on Fin. and Hazardous
Materials of the House Comm. on Commerce, 105th Cong. 34-36 (1997) (statement of W.
Craig Zimpher, Vice President of Government Relations, Nationwide Insurance Enter-
prise).
281. Scot J. Paltrow, How Insurance Firms Beat Back an Effort for Stricter Controls,
WALL ST. J., Feb. 5, 1998, at A10 (quoting Kevin Sullivan, Allstate Assistant General
Counsel).
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ond, federal regulation of insurance would likely increase the level of
public participation in insurance issues with attendant decreases in
the industry’s influence. Third, the NAIC affords the industry three
advantages that federal regulation would eliminate or minimize. The
NAIC’s structure and operations permit substantial industry partici-
pation in the development of regulatory policy and in the creation of
model regulations and laws. The NAIC also provides a centralized
mechanism for the adoption of industry-approved policies and laws,
which reduces the industry’s costs for state-level lobbying (and pre-
serves the opportunity for lobbying against the passage of NAIC
standards if the industry fails to achieve favorable results at the
NAIC level). Perhaps most importantly, the bulk of the NAIC’s
budget comes from industry assessments. The industry has exercised
this budgetary power over the NAIC in public and direct ways and
presumably in subtle, less public ways as well.
(a)   The Possibility of Exit and Regulatory Leverage
State-level regulation carries significant systemic advantages for
insurance companies, which typically enjoy a “strong presence” in
their state of domicile.282 A system of multiple (state) regulatory
bodies affords the regulated industry choices among regulatory envi-
ronments.283 In a state system, insurance companies retain the possi-
bility of exit from a particularly invasive or burdensome regulatory
regime.284 Threatened loss of coverage for state consumers, substan-
                                                                                                                      
282. See Kenneth W. Faig, Jr., Diversity of State Valuation Laws and Regulations: Op-
portunity or Curse? 15 J. INS. REG. 212, 212-14 (1996).
283. See, e.g., Richard A. Epstein, Exit Rights Under Federalism, 55 LAW & CONTEMP.
PROBS. 147, 149 (1992).
284. States may try to prevent market exit by mandating renewal of existing policies,
requiring withdrawing insurers to continue participating in the residual market, or pre-
venting insurers who withdraw in one line from writing any other line of insurance in the
state. See, e.g., CAL. INS. CODE § 1070 (West 1988); FLA. STAT. § 627.7013 (1997) (enacting
law in 1993 following Hurricane Andrew to prevent total withdrawal of insurance compa-
nies from the Florida market); N.J. STAT. ANN. § 17:30 (West 1997) (codifying the Fair
Automobile Insurance Reform Act of 1990); MASS. GEN. LAWS ANN. ch. 175 §§ 22E, 22H,
113E (West 1997). Courts in New York and California have held that states may not com-
pel insurers to continue to do business in the state. See, e.g., Travelers Indem. Co. v. Gil-
lespie, 785 P.2d 500, 506 (Cal. 1990) (holding that mandatory renewal provisions of Propo-
sition 103 did not prevent market withdrawal); People ex rel. Lewis v. Safeco Ins. Co. of
Am., 414 N.Y.S.2d 823, 829-30 (1978) (finding that the insurer had the constitutional right
to terminate business in the state under the Due Process and Takings Clauses). But see
Vesta Fire Ins. Corp. v. Florida, 141 F.3d. 1427, 1434 (11th Cir. 1998) (upholding summary
judgment for the State of Florida because Florida statute did not impair the insurer’s right
of association or violate substantive due process and reversing summary judgment for the
determination of whether Florida statutes constituted a regulatory taking in violation of
the Fifth Amendment); Maryland Cas. Co. v. Commissioner of Ins., 363 N.E.2d 1087, 1098-
99 (Mass. 1977) (upholding the forfeiture of all lines of insurance upon withdrawal, with-
out discussing the possible constitutional limitations); In re The “Plan for Orderly With-
drawal from New Jersey” of Twin City Fire Ins. Co., 609 A.2d 1248, 1258 (N.J. 1992) (re-
jecting due process and takings claims and upholding the conditions on an insurer’s with-
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tial tax revenues, and employment opportunities if insurers leave a
state may encourage a more favorable regulatory environment. Pro-
fessor Kimball’s classic article on insurance regulation argues for
continued state regulation based partly on the fact that the insur-
ance industry has the capacity to deal effectively with state legisla-
tures because competition among the states provides leverage for the
industry that is not possible at the federal level.285 On the negative
side, a system of state regulation may also require greater expendi-
tures, particularly by companies who do business in multiple states.
National companies may expend more resources to influence legisla-
tion and regulatory policy in multiple states.
However, insurance companies benefit in the sense that choices
among regulatory environments make it easier for the insurance
companies to protect their investments and diversify their risks. Ac-
tion by a single (federal) regulatory body may have substantial nega-
tive impacts on the regulated industry that are difficult or impossible
to reverse. In contrast, a system of multiple regulatory bodies affords
the affected industry the choice of doing business in more hospitable
regulatory climates.
(b)   Limited Visibility
A second advantage of state regulation is that the influence ex-
erted by insurance companies, although substantial, is less public
and subject to fewer restrictions than it would be at the federal level.
For example, a 1995 study performed by the Consumer Federation of
America and Common Cause found that, among ten states surveyed,
nineteen percent of state legislators serving on state insurance com-
mittees had substantial ties to the insurance industry. In Missouri,
which had no laws regulating conflicts of interest, thirty-six percent
of state legislators serving on state insurance committees had con-
flicts of interest.286 Rules concerning conflicts of interest and disclo-
sure requirements are more stringent at the federal level than in
many states.287
Federal regulation also may generate greater public attention to
and participation in insurance issues. As the regulatory stakes in-
crease, so do the benefits of consumer participation. The multiple,
decentralized layers of the state system make effective public par-
ticipation in what are typically complex issues difficult and highly
unlikely. The centralization afforded by the NAIC does not advan-
                                                                                                                      
drawal, including a five-year withdrawal period and a forfeiture of the affiliates’ licenses to
write any insurance in the state).
285. See Kimball, supra note 10, at 510.
286. See Steven Brostoff, Insurer-Lawmaker Integrity Blasted, NAT’L UNDERWRITER
(Prop. & Cas./Risk & Benefits Mgmt. ed.), Sept. 4, 1995, at 1.
287. See supra text accompanying notes 82-86.
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tage consumers, given its historical susceptibility to industry influ-
ence288 and its status as a private organization.289 Centralizing regu-
lation makes the issues more visible and participation by consumers
more rewarding. When regulatory power is widely dispersed, as it is
under the present system, industry influence attracts less attention.
Consumer and media oversight is more likely to occur where the
stakes are greater. Effective participation at the federal level bene-
fits all insurance consumers, not just those in a particular state.
These predictions are borne out by the public’s reaction as the
NAIC assumed greater power during the height of the accreditation
controversy in 1994. The NAIC’s expanded role generated greater at-
tention by the media and public interest groups.290 Various con-
sumer-oriented reforms within the NAIC reflected that attention: the
NAIC instituted its consumer participation program,291 took steps to
limit industry participation in policy making,292 and opened its
meetings.293 As the criticisms leveled off, the NAIC subsequently un-
dercut each of these efforts.294
Further, federal agencies are subject to various controls and pro-
cedures designed to enhance public access and participation in regu-
latory processes. The NAIC is not subject to these mechanisms.295
(c)   The NAIC’s Role: Access, the Power of the Purse, and the
Advantages of Centralization (with a Second Chance)
Finally, the NAIC plays a substantial role in the industry’s pref-
erence for continued state regulation for several reasons: (1) the
NAIC provides multiple mechanisms for direct industry participation
in regulatory issues; (2) the NAIC’s budgetary reliance on the indus-
try ensures its responsiveness to the industry’s interests; and (3) the
NAIC permits the industry to combine the advantages of centralized
participation and lobbying (at the NAIC level) with the advantages of
multiple (state) regulatory systems.
i.   Direct Industry Participation
Historically, the industry has had enormous influence on the
NAIC. Members of the industry participate directly in developing
                                                                                                                      
288. For a discussion of the industry’s historical influence, see supra Parts II.B-C.; for
more discussion of the industry’s participation in current NAIC affairs, see infra Part
IV.C.2.(c).
289. See supra notes 76-78 and accompanying text.
290. See supra text accompanying notes 126-45, 184-97.
291. See supra text accompanying note 271-74.
292. See infra text accompanying notes 305-12.
293. See supra text accompanying notes 271-74.
294. See infra text accompanying notes 316-20.
295. See supra text accompanying notes 82-87.
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policies, regulations, and model laws through service on NAIC indus-
try liaison committees, advisory committees, and technical resource
groups. In fact, the connections are so deeply rooted that some mem-
bers of the industry consider state regulators and the NAIC to be a
part of the industry. Writing in the late 1960s, Professor Kimball ob-
served:
The insurance regulator is conceived by far too many insurance
executives, and too often he conceives himself, as part of the indus-
try, existing to serve the industry. Indeed, I have heard life insur-
ance men express the notion that it would be useful to have a na-
tional regulator to “represent” the industry in the executive branch
of the national government. Nothing unsavory was intended—
whatever else one may say about the insurance business, it is a
business run by honorable men. However, the notion that a
regulator should “represent” the industry is a subtly corrupted
point of view.296
More recently, a member of the NAIC Industry Liaison Group re-
cently created by the NAIC to give members of the industry an op-
portunity to participate in high-level policy discussions297 stated: “I
view regulators as part of the industry. I don’t view it as a separate
entity.”298 An attorney for the American Council of Life Insurers
similarly views the industry as the NAIC’s “foremost constituency.”299
The notion of regulators as representatives of the industry is trou-
blingly common. Insurance scholar Banks McDowell recently stated
that “organizations of insurance commissioners . . . can also serve as
spokespersons for the industry, to either the public or the legislature,
without appearing as clearly self-interested as official industry rep-
resentatives would.”300
Industry advisory committees and technical resource groups,
which both are composed of industry members, play an important
role in the industry’s access to the NAIC. The NAIC performs nu-
merous complex functions, and each member simultaneously retains
full responsibility for insurance regulation in their respective states.
Not surprisingly, members of the NAIC require substantial assis-
tance, some of which is provided by the large NAIC staff and some of
which is provided by industry advisory committees and technical re-
source groups. These groups are formed to provide information and
                                                                                                                      
296. Kimball, supra note 90, at 432.
297. See infra text accompanying notes 316-19
298. L.H. Otis, NAIC Considers Reengineering Proposals, NAT’L UNDERWRITER (Prop.
& Cas./Risk & Benefits Mgmt. ed.), Mar. 31, 1997, at 5 (statement of Eric Gustafson, rep-
resenting his employers, the Blake Agency and the Independent Insurance Agents of
America).
299. New NAIC Panel Raises Questions of Influence, BEST’S INS. NEWS, Feb. 24, 1997,
available in 1997 WL 7077380 (quoting Roy Woodall, an ACLI attorney).
300. MCDOWELL supra note 90, at 58.
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opinions to various NAIC committees and typically perform substan-
tial work on NAIC projects.
The American Alliance of Insurers (AAI), an industry group, con-
cluded in a 1982 study that “the NAIC functioned primarily as an
evaluator and reactor to the work product of the industry advisory
committee.”301 The AAI found that before and during the 1970s, the
structure and operation of NAIC industry advisory committees af-
forded the industry enormous power over regulatory issues.
If a particular committee was charged with the responsibility to
develop a model law or to conduct a study, a common response was
to appoint an industry advisory committee to undertake the bulk
of the work. . . . In other situations, the industry might initiate a
particular project and seek the appointment of an NAIC committee
to consider the work products or the appointment of an advisory
committee to assist in carrying out the work.302
The report ultimately concluded that the NAIC had limited its use of
industry advisory committees due to expansions of NAIC staff and
greater visibility of insurance issues,303 and it applauded the NAIC
for its greater independence “in fact and in appearance.”304 However,
the AAI’s assessment was clearly premature, as similar concerns
about industry influence continued to surface throughout the years
following the report and accelerated as the NAIC’s power increased
in the early years of the accreditation program. These concerns cen-
tered on the appearance of industry control fostered by use of advi-
sory committees and the fact that advisory committees could set the
regulatory agenda and direct regulatory policy.
In March 1993 the NAIC’s Executive Committee voted at a closed
meeting to disband all industry advisory committees.305 Advisory
committees had remained active even without specific mandates and
became an official means of industry lobbying, thus undercutting the
independence and credibility of the state regulatory system. In rec-
ognition of the NAIC’s technical needs, however, the Executive
Committee authorized NAIC committee chairs to obtain outside ad-
vice and assistance through the use of technical resource groups
(TRGs), which would be subject to greater control than advisory
committees. The TRGs would be given specific tasks and exist only as
long as authorized by the committee chair.
                                                                                                                      




305. See 1994 NAIC PROCEEDINGS II, June 12-15, 1994, at 1042; see also L.H. Otis, Ad-
visory Process Up in the Air After NAIC Move, NAT’L UNDERWRITER (Life & Health/Fin.
Servs. ed.), Apr. 5, 1993, at 29.
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The decision to eliminate industry advisory committees was con-
troversial in all quarters. Consumer advocates applauded the goal of
eliminating industry influence but questioned the use of the
nonofficial TRGs. One commentator noted, “When you take the advi-
sory role off the books you surrender control [of it].”306 Industry offi-
cials felt the decision was unwise because of the NAIC’s necessary
reliance on industry experts for technical assistance.307 At least one
insurance commissioner criticized the new system of using TRGs as
“confusing” and “unworkable.”308 That opinion is supported by the
minutes of a NAIC meeting at which participants seemed to be con-
fusing advisory committees and the new technical resource groups by
attributing to the TRGs the aspects of advisory committees that they
were designed to eliminate.
These [TRGs] are groups consisting of representatives of the in-
surance industry that provide information and opinions to various
NAIC committees, task forces and working groups. It was indi-
cated that such groups often act as contacts for all “interested par-
ties” to send comments on drafts and engage in other activities
that might not be consistent with NAIC policy. Director Walsh in-
dicated that he would ask for clarification of the activities of these
groups and would provide the members with information at a later
meeting.309
As the confusion within the NAIC itself suggests, the change from
industry advisory committees to technical resource groups appears to
have been largely cosmetic. Many in the industry, including indi-
viduals sitting on industry advisory committees turned TRGs, were
unaware of the change even more than a year after it had been ef-
fected.310 Advisory committees continued working with the primary
change being their designation as Technical Resource Groups. The
example of the Actuarial Advisory Committee to the NAIC Property
                                                                                                                      
306. Otis, supra note 305, at 29 (quoting Lawrence D. Cluff, Assistant Director for Fi-
nancial Institutions and Markets, General Accounting Office). The NAIC does not officially
recognize technical resource groups. See Year-Old NAIC Policy Shift Surprises Industry,
INS. REGULATOR, Oct. 10, 1994, at 3. [hereinafter Year-Old Policy].
307. See Otis, supra note 305, at 29. The National Association of Independent Insurers
has sought a return to the advisory committee structure. See L.H. Otis, NAIC Acts on Da-
tabase Fees and ‘Liaison’ Groups, NAT’L UNDERWRITER (Life & Health/Fin. Servs. ed.), Nov.
25, 1996, at 1 [hereinafter Otis, NAIC Acts].
308. Cynthia Crosson, NAIC Grapples with Public Access, NAT’L UNDERWRITER (Prop.
& Cas./Risk & Benefits Mgmt. ed.), Dec. 5, 1994, at 4 (quoting Illinois Insurance Commis-
sioner James Schact).
309. 1994 NAIC PROCEEDINGS II, June 12-15, 1994, at 1042.
310. The elimination of industry advisory committees and their replacement by TRGs
went unnoticed by many, including (apparently) members of the TRGs that had formerly
been industry advisory committees. A member of a TRG was prevented from testifying be-
fore the relevant NAIC Working Group because of the unofficial status of TRGs. This event
appears to have been the first indication for many in the industry of the change. See Year-
Old Policy, supra note 306, at 3.
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Casualty Risk-Based Capital Working Group demonstrates the point.
All members of the former industry advisory committee were ap-
pointed to an American Academy of Actuaries Task Force on Risk-
Based Capital, which will advise the NAIC Working Group “from a
professional actuarial perspective.”311 Similarly, the former Model
Law Advisory Committee has continued to function as a technical re-
source group.312
The potential for these industry groups to bias regulation in their
favor is clear, regardless of the name given them. One commentator
noted, “[Y]ou can’t get unbiased number crunching from anybody
who has an ax to grind.313 . . . [O]n some [technical] issues it’s tough
to get away from the industry bias.314 Another wrote, “[The NAIC]
committee structure results in excessive dependence on industry ad-
visory committees . . . in performing staff work. . . . because all NAIC
members are all part-timers—their primary function being running
their respective state insurance departments—controlling the agenda
of the technical resource groups can be a difficult chore.”315
For the NAIC to avoid the inevitable bias accompanying the use of
industry advisory committees or technical resource groups, it would
be necessary to utilize independent experts, such as NAIC staff or
state insurance department technicians, in lieu of the industry ex-
perts currently used. Budgetary constraints would likely preclude
immediate implementation of either option.
In addition to the extraordinary influence and power afforded the
industry through advisory committee and resource group participa-
tion, the industry now has an official policy-making function at the
NAIC. The NAIC Executive Committee backed an industry proposal
to establish a formal industry/NAIC liaison committee. The Ameri-
can Council of Life Insurers (ACLI), with the endorsement of other
industry groups, proposed “a mechanism that will foster dialogue be-
tween and among NAIC and industry leaders.”316 The new liaison
committee consists of fifteen members: half regulators, half execu-
tives from individual companies (not trade group representatives).317
Its purpose is to foster discussion. Then NAIC President Josephine
Musser defended the new liaison group, stating that its purpose was
                                                                                                                      
311. Otis, supra note 305, at 29.
312. See 1993 NAIC PROCEEDINGS II, June 20-23, 1993, at 514.
313. Otis, supra note 305, at 29 (quoting Lawrence D. Cluff, Assistant Director for Fi-
nancial Institutions and Markets, General Accounting Office).
314. Id. (quoting David G. Hartman, Senior Vice President, Chubb & Son, and Chair of
the former Actuarial Advisory Committee to the NAIC Property Casualty Risk-Based
Capital Working Group).
315. Michael V. Fasano, Is the NAIC Up to the Challenge?, BEST’S REV. (Life/Health
ed.), Nov. 1, 1993, at 37.
316. Otis, NAIC Acts, supra note 307, at 1 (quoting a May 3, 1996 memorandum from
the ACLI to the NAIC).
317. See id.
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not to provide technical advice but input and interaction at a higher
level.318 In some ways, this is a positive move: at least it is open, un-
like the operation of TRGs and “the wining and dining that goes on
after hours between regulators and companies at quarterly meetings
and in other settings.”319 However, in other ways, the move is trou-
bling: the industry now has an explicit and acknowledged policy-
making function in addition to the implicit and largely unacknow-
ledged policy-making power it has always enjoyed informally through
advisory committee or resource group participation.
In addition to the organized structures by which the industry can
exert its influence, there are many opportunities for informal lobby-
ing. Not until 1993 did the NAIC Executive Committee eliminate the
practice of industry sponsorship of official and unofficial NAIC events
at its quarterly meetings.320 According to a recent Wall Street Journal
article, a dinner between executives and state insurance regulators,
who also served as NAIC officers, changed the course of insurance
regulation.321 In order to end the industry’s boycott, the regulators
agreed to utilize database fees for solvency regulation only; to limit
market conduct regulation; to establish the industry liaison commit-
tee; and to hire a new executive vice president, Catherine J. Weath-
erford, a former lobbyist for Liberty Mutual Insurance Co. and some-
one with whom the industry felt comfortable.
ii.   NAIC’s Budgetary Reliance on the Industry
In addition to the industry’s opportunities for influencing regula-
tion through technical or policy assistance to NAIC committees and
informal contacts, the industry exerts substantial control over policy
through its financing of the NAIC. The industry funds approximately
one-half of the NAIC’s annual budget through database assessments.
The industry claims that the NAIC uses database fees to finance a
                                                                                                                      
318. See id. (quoting Josephine Musser, 1997 NAIC President and Wisconsin Insur-
ance Commissioner).
319. New NAIC Panel Raises Questions of Influence, BEST’S INS. NEWS, Feb. 24, 1997,
available in 1997 WL 7077380 (quoting J. Robert Hunter, Director of Insurance of Con-
sumer Federation of America).
320. See Albert B. Crenshaw, Regulators Eye “Cozy” Ties to Insurers; Policy Change
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& Health/Fin. Servs. ed.), Mar. 15, 1993, at 4.
321. See Scot J. Paltrow, The Converted: How Insurance Firms Beat Back an Effort for
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tion by observing that the industry’s abilities to lobby would suffer if insurance was subject
to federal rather than state regulation. See generally Faig, supra note 282.
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range of activities unrelated to solvency regulation. The NAIC’s de-
pendence on the industry for the bulk of its operating expenses pro-
vides the industry with substantial leverage over regulatory issues.
The NAIC’s failure to implement market conduct accreditation stan-
dards is, in part, attributable to the industry’s withholding of data-
base fees and its continuing attacks on the NAIC for using database
fees for regulatory activities unrelated to solvency.322
In response to industry criticism concerning the use of database
fees, the NAIC Executive Committee passed a resolution that future
budgets would minimize what they and the industry have termed
“cross-subsidization”:
[I]t is in the best interests of state insurance regulation and the
industry it regulates for the fees related to annual statement fil-
ings with the NAIC to be based on the cost of defined solvency
regulation activities of the NAIC and not used generally to subsi-
dize unrelated NAIC programs.323
The NAIC membership delayed discussion of this resolution at a ple-
nary session and passed a motion to take up the resolution at the
next meeting.324 It does not appear that they did so.
If the conclusion that the NAIC’s current funding structure pro-
vides significant advantages to the industry is correct, then the in-
dustry’s challenges to the structure constitute an unlikely argument
against its own self-interest.325 Several explanations are possible.
First, the industry’s immediate goal during the accreditation contro-
versy was discrediting the NAIC. That immediate goal may have su-
perseded (intentionally or inadvertently) the long-term advantages of
control over a substantial portion of the budget. Second, it is possible
that the industry was so comfortable with its abilities to influence
state legislatures that it was willing to forego the sizeable advan-
tages of direct monetary control over the NAIC in favor of a less pow-
erful NAIC. Ultimately, the NAIC has taken no action on fee-for-
service and program-based budgeting, which suggests that the indus-
try’s objective in raising funding issues was to discredit the NAIC
generally and not to eliminate basic funding structures.
iii.   Centralization
A final advantage provided by the NAIC is centralization. The
central structure of the NAIC gives the industry an advantage by
                                                                                                                      
322. See Fletcher supra note 217, at 30.
323. L.H. Otis, NAIC May Minimize Cross-Subsidies, NAT’L UNDERWRITER (Prop. &
Cas./Risk & Benefits Mgmt. ed.), Nov. 25, 1996, at 4.
324. See L.H. Otis, NAIC to Set Up Insurance Industry Liaison Committee, NAT’L
UNDERWRITER (Prop. & Cas./Risk & Benefits Mgmt. ed.), Jan. 6, 1997, at 40.
325. Fee-for-service budgeting would minimize or eliminate the industry’s influence.
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permitting it to avoid costly state-by-state lobbying. The industry can
attempt to shape regulatory policy at the NAIC through the various
mechanisms discussed above. If its efforts are successful, it can rely
largely on the NAIC’s efforts at state adoption. If, however, the in-
dustry fails to enact favorable laws and policies, it has a second
chance in the state legislatures to revise or defeat NAIC models.
3.   Congressional Deference
Congress clearly has the power to regulate insurance under its
expansive commerce power, but has chosen not to do so. The holding
of South-Eastern Underwriters permits federal regulation of insur-
ance under the Commerce Clause,326 but the McCarran-Ferguson Act
specifically defers to the states:
Congress hereby declares that the continued regulation and taxa-
tion by the several States of the business of insurance is in the
public interest, and that silence on the part of the Congress shall
not be construed to impose any barrier to the regulation or taxa-
tion of such business by the several States.327
Working with the NAIC and state regulators, the insurance industry
drafted the McCarran-Ferguson Act, which was accepted almost
without change by Congress.328
A number of reasons may explain congressional deference to the
states on important issues of national interest like insurance. First,
the industry and state regulators have made substantial investments
in state regulation. State regulators have developed expertise in in-
surance regulation. The industry and the regulators have developed
long-term relationships with each other. State regulation is an asset
that federal preemption would dissipate. In these conditions, Con-
gress may defer to the states, even on what are arguably national is-
sues, in exchange for the political support of state regulators and the
industry.329 The individuals with the greatest stake in the continua-
tion of state regulation are state legislators, state regulators, and the
industry. In the absence of a powerful consumer group or an issue
around which consumers can organize, Congress can maximize its
political support by maintaining the status quo.
Deference to the states may also permit Congress to shirk difficult
regulatory responsibilities. Financial services integration will create
                                                                                                                      
326. See United States v. South-Eastern Underwriters Ass’n, 322 U.S. 533, 552-53
(1944).
327. 15 U.S.C. § 1011 (1994).
328. See 90 CONG. REC. A4403-08 (1944). Congress rejected the NAIC’s proposal ex-
cluding insurance from the operation of the antitrust laws. See id.
329. See Jonathan R. Macey, Federal Deference to Local Regulators and the Economic
Theory of Regulation: Toward a Public-Choice Explanation of Federalism, 76 VA. L. REV.
265, 274-75 (1990).
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complex questions, and the necessary period of adjustment may be
difficult. By preserving the existing regulatory structures, Congress
may be able to take the credit for modernizing financial services and
enhancing the international competitiveness of U.S. firms while
avoiding blame for the inevitable problems that will accompany the
changes.330 Of course, some of the same strategies are possible with a
federal agency (and perhaps would be even more effective),331 but the
political climate favors state level control.
D.   State Regulators and Legislators
Not all state regulators support the status quo. During the begin-
ning of the accreditation program, Maryland Insurance Commis-
sioner John Donaho called for federal oversight of state regulation
through minimum standards for solvency regulation as well as
minimum funding requirements for state departments of at least ten
percent of premium taxes.332 For the most part, however, state regu-
lators believe that regulation should remain at the state level with-
out federal involvement. Josephine Musser, Wisconsin insurance
commissioner and 1997 president of the NAIC, makes the common
argument that the federal government cannot regulate insurance as
efficiently as the states. She explained: “The states have the exper-
tise. The states are closest to the consumer, and the states have the
tools and facilities to do the job.”333 Governor Tommy Thompson of
Wisconsin articulated a lesser variant of the sentiment and cited the
federal savings and loan debacle: “When in doubt, let the states do
it.”334 Testimony of various commissioners before the House Commit-
tee on the Financial Services Competitiveness Act also demonstrates
support for continued state regulation.335
State regulators’ support for continued state regulation may be
viewed pejoratively as demonstrating extreme self-interest or more
                                                                                                                      
330. See id. at 275-77; see also Morris P. Fiorina, Legislative Choice of Regulatory
Forms: Legal Process or Administrative Process?, 39 PUB. CHOICE 33, 33-34 (1982).
331. Congress could preempt state insurance regulation, empower a federal agency to
regulate insurance, and let the agency make decisions regarding the difficult issues that
integration of financial services will inevitably create. Members of Congress could then
take credit for sound (or at least popular) decisions, while blaming the agency for poor or
unpopular decisions. Although some members of the public understand the connections be-
tween Congress and agencies and hold Congress accountable for the failures of agencies,
many do not. This permits members of Congress simultaneously to take credit and avoid
responsibility. However, it is reasonably clear that passage of a financial services bill will
require the support of the industry and the states.
332. See Mary Jane Fisher, NAIC Moves to Bolster State Insurance Solvency Regula-
tion, NAT’L UNDERWRITER (Prop. & Cas./Risk & Benefits Mgmt. ed.), Apr. 29, 1991, at 2.
333. Ronald Gift Mullins, Strong Congressional Debate Role Urged for Industry Regu-
lators, J. COM., June 11, 1997, at A8.
334. Id.
335. See supra notes 277-81 and accompanying text.
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neutrally as demonstrating confidence in the ability of the state sys-
tem to provide effective regulation. Comments of some former state
regulators suggest that self-interest may play at least some role.
Several months after his tenure as Maryland insurance commis-
sioner ended, Dwight K. Bartlett, III, publicly advocated federal in-
tervention in insurance regulation. Although he identified areas in
which he believed federal regulators could not perform as well as the
states, such as the handling of consumer complaints,336 he concluded
that some federal insurance regulation was necessary to achieve con-
sistent and coordinated regulation of a national industry and to pre-
vent insurance company “shopping” for the least intrusive state
regulation.337 J. Robert Hunter, former Texas commissioner, also
called for a federal role in insurance regulation, noting several trends
he believed necessitated federal intervention: the insurance indus-
try’s control over the NAIC, the internationalization of insurance, the
increasing size of insurance companies following numerous mergers,
and the integration of segments of the financial services industry.338
V.   RECOMMENDATIONS FOR RESTRUCTURING AND REFORMING
INSURANCE REGULATION
Decisions about appropriate regulatory structures are enormously
complex. The decision is not merely a question of federal versus state
regulation. Despite the frequent phrasing of the question in that
way, the real question is what kind and what level of federal regula-
tion, what kind and level of state regulation, and what combination
of dual or cooperative regulation is most effective and appropriate.
The basic point is that these questions should be reexamined in the
context of the changing structures of the financial services indus-
try.339
This Article suggests several alternative methods to accomplish
insurance regulation reforms. First, the existing regulatory struc-
tures could be dismantled and replaced with federal regulation, but
state regulatory failures examined in this Article do not, in them-
selves, suggest a need for federal regulation. Weakness, ineffective-
ness, and susceptibility to influence can occur at federal as well as
state levels. As commentators have repeatedly observed, the failures
                                                                                                                      
336. But see supra notes 228-33 and accompanying text (concerning the inability of
state regulators to handle consumer complaints).
337. See Dwight K. Bartlett, III, Former Commissioner Says It’s Time to Reconsider
McCarran-Ferguson Act, NAT’L UNDERWRITER (Prop. & Cas./Risk & Benefits Mgmt. ed.),
May 25, 1998, at 19.
338. See J. Robert Hunter, The Case for a Federal Role, NAT’L UNDERWRITER (Prop. &
Cas./Risk & Benefits Mgmt. ed.), June 22, 1998, at 31.
339. This Article assumes functional regulation will continue—regulation of the bank-
ing, securities, and insurance functions of providers of financial services, with some cen-
tralized oversight.
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of the Federal Home Loan Bank Board to prevent the thrift industry
insolvencies demonstrates that federal oversight will not necessarily
eliminate significant problems in a regulated industry.340
However, it is clear from the history of insurance regulation and
the efforts of current members of the NAIC that some centralization
is necessary to ensure effective insurance regulation. Centralization,
in itself, will not eliminate regulatory errors and omissions, but some
measure of centralization can eliminate uneven state regulation,
failure to share information, and the inability of individual states to
monitor worldwide insurance and reinsurance networks that have
contributed to regulatory problems.
This Article stops short of advocating complete federalization of
insurance regulation simply because it is not likely to occur in today’s
political climate. The first subsection below briefly discusses feder-
alization of insurance regulation using previous proposals as a
starting point, as well as federalization of some parts of insurance
regulation. These less radical centralized reforms might entail fed-
eral government regulation of some aspects of the insurance industry
where uniformity would be particularly helpful, such as nationalized
licensing or monitoring of the reinsurance market. Alternatively, as
discussed in the second subsection, the federal government could
pursue the implementation of a federally conceived regulatory pro-
gram utilizing existing state regulators and regulatory structures.
Alternatively, the state system could be retained with implementa-
tion of substantial reforms through action of the states collectively or
individually.
A.   Federal Regulation
The federal government could repeal the McCarran-Ferguson Act
and replace existing regulatory structures with federal regulation.
New proposals for federal regulation would be necessary. Proposals,
proffered in the early 1990s by Representative Dingell,341 posed
problems warranting rejection on substantive grounds, as well as
dismissal based on the current political climate. Interestingly, Rep-
resentative Dingell’s bill, the Federal Insurance Solvency Act,
adopted some of the NAIC’s structural features and funding mecha-
nisms, which this Article identifies as problematic because they per-
mit excessive industry influence.342 The Act would have established a
Federal Insurance Regulation Advisory Committee, consisting of
twenty-five members chosen by the five-member Federal Insurance
                                                                                                                      
340. See, e.g., MACEY & MILLER, supra note 249, at 77.
341. See supra notes 1-2 and accompanying text.
342. Representative Dingell’s efforts concentrated on solvency regulation. The GAO,
which conducted investigations for Dingell’s committee, did not address questions of indus-
try influence in state regulation. See generally WISHFUL THINKING, supra note 67.
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Solvency Commission (FISC) for three-year terms, including five
“fairly representative” members of each of the following groups: certi-
fied insurers, certified reinsurers, agents and brokers, state insur-
ance regulators, and individuals representing the public interest.343
Although all constituencies would be represented, members of the
regulated industry would clearly dominate. Of course, the Federal
Advisory Committee Act would apply to the Committee344 and elimi-
nate some of the problems that attend the NAIC’s use of industry ad-
visory groups.
The funding mechanisms for FISC also recall some of the ques-
tionable practices of the NAIC.345 The Commission would assess certi-
fication fees to cover the costs of its certification activities based on a
percentage of the insurer’s net direct written premium.346 Unlike the
NAIC, however, FISC would be funded by substantial general appro-
priations ($300 million) as well as amounts necessary to carry out
rehabilitations and liquidations under the Act.347 Also, FISC would be
subject to various federal laws designed to minimize inappropriate
influence and enhance agency accountability: the Administrative
Procedure Act, the Federal Advisory Committee Act, the Freedom of
Information Act (FOIA), the Government in the Sunshine Act, and
the Paperwork Reduction Act of 1980.348
Finally, the dual state/federal regulatory structures would result
in at least some initial confusion and complexity. States would have
complete regulatory authority over uncertified insurers and would
continue to regulate both certified and uncertified insurers with re-
gard to rates and policy forms, market conduct, assigned risk plans,
and regulation of insurance producers, among other areas.349 This
proposed dual regulatory structure is complex and would inevitably
result in continuing struggles for control over various aspects of in-
surance regulation. Interestingly, the proposal once again recalls
some of the negative aspects of the regulatory structures imple-
mented by the NAIC. Despite its own recognition of the close rela-
tionship between solvency regulation and market conduct regulation,
the NAIC divided the two by ignoring market conduct in its accredi-
tation program at the industry’s urging.350 The Dingell proposal rep-
licates the artificial and potentially harmful division between market
conduct and solvency regulation.
                                                                                                                      
343. H.R. 1290, 103d Cong. § 110 (1993).
344. See id. § 110(j).
345. See supra text accompanying notes 296-309.
346. See H.R. 1290, 103d Cong. § 111(2) (1993).
347. See id § 112.
348. See supra notes 82-86 and accompanying text.
349. See H.R. 1290, 103d Cong. § 207 (1993).
350. See supra notes 122-24 and accompanying text.
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If the federal government reasserts its power over insurance
regulation, which appears to be highly unlikely in the near future,
the scope and structure of a federal regulatory system should be re-
visited to improve upon the Dingell and Metzenbaum proposals.
B.   Implementation of Reforms to Existing State Regulatory
Structures
Alternatively, state regulatory structures could be preserved and
reforms implemented to address the problems identified previously.
Several basic reforms are necessary. First, additional power could be
given to the NAIC or a similar body to enforce uniform or coordinated
state action where necessary and to perform national or interna-
tional oversight functions that are beyond the competence of individ-
ual states.351 Second, adequate nonindustry funding could be pro-
vided to the NAIC or any similar body either through the federal
government or mandatory increased state assessments, and en-
hanced funding could be provided to the state insurance depart-
ments. Third, limitations could be established on industry participa-
tion in and direction of regulatory policy, and fourth, public account-
ability could be increased through open meetings, disclosure, oppor-
tunity for public notice, and comment.352 A number of possible alter-
native means could accomplish these reforms.
1.   Not the NAIC
As a preliminary matter, the necessary reforms cannot be accom-
plished by the NAIC. Some of the reforms could not be addressed by
voluntary implementation of internal policy: the NAIC cannot in-
crease its nonindustry funding, for example, by forcing the states to
increase their funding of the NAIC, nor can it enhance its ability to
force the states or the industry to act according to its direction. Al-
                                                                                                                      
351. Such reforms might include, for example, minimum funding levels for state insur-
ance departments (expressed as a percentage of premium taxes), minimum standards for
regulatory content and procedures, creation of a centralized body to address national in-
surer producer licensing, liquidation of multistate insurers, regulation of the reinsurance
market, or other issues which arguably require national solutions.
352. These are suggestions made regularly by different groups, but most notably con-
sumer groups. In a March 1998 letter to the state governors, Ralph Nader, Mary Griffin of
the Consumers Union, E. Mierzwinski of the U.S. Public Interest Research Group, and J.
Robert Hunter of the Consumer Federation of America called for independent funding of
the NAIC:
As we move toward the millenium, it is clear to the consumer advocacy com-
munity that NAIC cannot be an effective or trustworthy organization without
independent funding . . . . The NAIC should never be put into the position of
having to go, hat in hand, to the regulated to beg for money and to shave the
agenda to meet the demands of the regulated.
Consumer Groups Warn Governors of “Breakdown of Regulation,” FED. & STATE INS. WK.,
Mar. 9, 1998, at 1.
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though the NAIC could address other problems internally, its past
attempts to do so demonstrate the inadequacy of NAIC-initiated re-
forms. For example, for many years, the NAIC closed important
meetings to the public.353 Although it adopted a new open meeting
policy,354 the NAIC has violated its own policy355 by holding closed
meetings on industry advisory groups,356 Holocaust claims,357 mutual
holding company conversions,358 and a closed CEO panel on financial
services.359 Its attempts to minimize industry influence have also
been largely unsuccessful. The NAIC merely substituted a new form
of industry group for the industry advisory committee360 and under-
cut those efforts almost immediately by creating an industry liaison
group to participate in policy matters.361
The NAIC’s failures to conform to its own policies may be noted by
the press, but apart from what is likely to be minimal and little-
noticed adverse publicity,362 there are minimal incentives for the
NAIC to abide by its own rules. In short, most of the necessary re-
forms cannot be implemented internally, and those that can are
subject to unilateral reversal by the NAIC because they would not be
subject to systematic external oversight to ensure compliance.
2.   Federally-Implemented Reforms
A reform suggested in the past is for the federal government to
delegate power to the NAIC, thus enabling the NAIC to force action
by the states and industry compliance with its regulatory dictates.363
                                                                                                                      
353. See, e.g., Robert H. Myers, Jr., An Evolutionary View of Insurance Regulation,
BEST’S REV. (Prop./Cas. ed.), Dec. 1, 1994, at 50. Key NAIC officials have defended the
NAIC’s practice of closing some meetings. Lee Douglass, former NAIC president and Ar-
kansas insurance commissioner, noted that only a small percentage of meetings are closed
to discuss “particular companies.” Id.
354. Meetings involving confidential information about individual companies could still
be closed, but other meetings were to be open to the public. See supra text accompanying
notes 271-74.
355. The NAIC recently held closed meetings with industry CEOs and also decided on
the abolition of industry advisory committees at a closed meeting. See supra text accompa-
nying note 305.
356. See id.
357. Closed NAIC Panel to Focus on Financial Reform, INS. REGULATOR, Jan. 19, 1998,
at 1 [hereinafter Closed NAIC Panel].
358. See Mutual Issues Continue to Confound, INS. REGULATOR, May 11, 1998, at 1.
359. The NAIC has held ongoing closed-door meetings on financial accounting and sol-
vency with Federal Reserve bank officials. See NAIC Briefs Fed Staffers on Insurance
Capital Accounting Rules, INS. ACCT., June 29, 1998; see also Closed NAIC Panel, supra
note 357, at 1.
360. See supra text accompanying notes 305-12.
361. See supra text accompanying notes 316-19.
362. On balance, for example, the NAIC may prefer negative publicity about closing
meetings to negative publicity about the substantive issues discussed during improperly
closed meetings.
363. See, e.g., WISHFUL THINKING, supra note 67.
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The delegation could also address other NAIC problems by making
the NAIC subject to various federal laws that constrain government
conduct364 and by providing independent funding. GAO first noted
the difficulties with this approach in its assessment of the NAIC.365
In reviewing options for reform of the NAIC, particularly its lack of
power, the GAO concluded:
Empowerment by the federal government is also undesirable.
NAIC is composed of state insurance commissioners. Those com-
missioners are accountable to their states and should not be made
accountable to federal authority as well, since this would create an
irreconcilable conflict of interest. Moreover, given NAIC’s organ-
izational structure, congressional delegation of the regulatory
authority necessary to establish NAIC as an effective public regu-
lator could raise constitutional questions.366
Subsequent Supreme Court case law demonstrates the prescience of
the GAO report. In Printz v. United States,367 the Court ruled that
the Brady Handgun Violence Prevention Act unconstitutionally obli-
gated state officers to execute federal laws by requiring state officers
to conduct background checks on prospective handgun purchasers be-
fore the national system became operative.368 Although some confu-
sion remains over the NAIC’s status as a public or private organiza-
tion,369 it appears clear that a federal delegation to the NAIC would
run afoul of the Printz holding.370 Even if the NAIC is considered a
                                                                                                                      
364. See supra notes 82-86 and accompanying text.
365. See NAIC Assessment, supra note 97.
366. WISHFUL THINKING, supra note 67, at 93.
367. 521 U.S. 918 (1997).
368. See id. at 922 (finding that federal commandeering of state executive officials vio-
lates the structural concept of dual sovereignty by infringing on the states’ abilities “to
represent and be accountable to the citizens of the state”).
369. See supra text accompanying notes 76-81.
370. In a number of instances, Congress has made references to the NAIC in legisla-
tion and delegated very limited authority to the NAIC, particularly in the Internal Reve-
nue Code. See, e.g., 26 U.S.C. § 806 (1994) (adopting NAIC reserve valuation methods for
some contracts); id. § 1749bbb-8 (providing that the director of the Federal Emergency
Management Agency may decrease or increase reinsurance premiums for coverage against
property losses resulting from riots or civil disorders after consultation with the NAIC); id.
§ 101(g)(2)(B)(ii)-(iii)(II) (recording viatical settlements which meet the requirements of the
NAIC Viatical Settlements Model Act, model regulations, and standards, if any, not in-
cluded in gross income); id. § 807(d)(3)(A)(i) (adopting NAIC methods for reserve valuation
for specified contracts); id. § 811 (providing for insurance company computations to be
made in a manner consistent with that required by the NAIC annual statement); id. § 832
(recording computations for taxable income based upon the NAIC annual statement); id. §
7702B(g)(2)(B) (adopting NAIC Long-Term Care Insurance Model Act); 42 U.S.C. § 300gg-
44(c)(1) (recording NAIC Small Employer and Individual Health Insurance Availability
Model Act as an alternative to requirements of § 300gg-41); id. § 1395w-26 (referring to
solvency standards developed by the NAIC for risk-based health care delivery organiza-
tions for the establishment of solvency standards for provider-sponsored organizations); id.
§ 1395ss (recording standards for certification of Medicare supplemental health insurance
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private organization, it is composed of elected or appointed officials
with responsibilities to their states. An overlay of federal responsi-
bility would be unworkable and unconstitutional.
However, even though a federal delegation of power to the NAIC
would be unconstitutional, the same results could apparently be ac-
complished through traditional forms of cooperative federalism.371
Under the Spending Power,372 Congress may provide conditional
funding for state participation in and implementation of federal
regulatory programs373 as long as the conditions bear some relation-
ship to the purpose of the federal spending, do not violate an inde-
pendent constitutional prohibition, and are unambiguous.374 The fed-
eral government could subsidize state insurance regulation if the
states complied with specified conditions, including, for example,
minimum state regulatory standards and procedures and insurance
department funding (set out either in federal law or by the NAIC);
limitations on the NAIC, enforced through the states (including com-
pliance with specified state or federal procedures and standards de-
signed to ensure openness, impartiality, fairness, and accountabil-
ity);375 and state rather than industry funding of the NAIC (through
state assessments or allocation of a specified percentage of premium
taxes paid to the state by insurance companies).
Alternatively, the federal government could threaten preemption
if the states failed to implement a federal proposal or regulate along
federal guidelines. This alternative would be similar to what oc-
curred on the passage of the McCarran-Ferguson Act, which provided
that unless the states regulated the business of insurance, the fed-
eral government would enforce a preemptive federal plan. Congress
could enact a specific regulatory scheme and delegate regulatory
                                                                                                                      
policies and stating that these standards are equal to or more stringent than standards
proposed in an NAIC model).
371. Presumably, Congress’s use of conditional grants and preemption threats are so
entrenched that Printz will not affect it. On the other hand, the Court’s simultaneous ac-
ceptance of these traditional means of state control and rejection of Printz is arguably in-
consistent. See generally Evan H. Caminker, Printz, Sovereignty, and the Limits of Formal-
ism, 1997 SUP. CT. REV. 199 (1997); Roderick M. Hills, Jr., The Political Economy of Coop-
erative Federalism: Why State Autonomy Makes Sense and “Dual Sovereignty” Doesn’t, 96
MICH. L. REV. 813 (1998). If either falls, it will presumably be the Printz limitations. Aca-
demic debate over Congress’s ability to expand federal power through conditional federal
spending is irrelevant here, since Congress’s commerce clause power to regulate insurance
is unquestioned.
372. U.S. CONST. art. I, § 8, cl. 1.
373. One of the earliest cases is Steward Machine Co. v. Davis, 301 U.S. 548, 590-91
(1937).
374. See, e.g., South Dakota v. Dole, 438 U.S. 203 (1987).
375. Congress may impose procedural conditions, such as public participation. See, e.g.,
Individuals with Disabilities Education Act, 20 U.S.C. § 1412(7) (1994) (requiring states to
assure consultation between school districts and the parents of disabled children); Occupa-
tional Safety and Health Act of 1970, 29 U.S.C. § 667(c)(4) (1994) (requiring the selection of
qualified personnel).
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power to the states on the condition that they submit an acceptable
plan for implementing that scheme.376 The congressional scheme
would become effective in any state that did not enact the standards
within a specified period of time. A combination of threats and in-
ducements is also possible.
C.   State-Implemented Reforms
The states could individually delegate some power to the NAIC,
possibly including the power to sanction the state. However, state
courts often invalidate delegations of governmental authority to pri-
vate individuals, citing the state constitution’s vesting clause377 or
relying on fundamental notions of representative democracy.378 Al-
though the NAIC has defined itself differently in the past, its current
position is that it is “a group of public officials imbued with the pub-
lic trust” as well as an “an instrumentality of the states.”379 If these
characterizations are accurate, any delegation of legislative authority
to the NAIC should not constitute a private delegation.
At least two additional problems could arise. First, such delega-
tions may interfere with basic governmental structures by estab-
lishing a subfederal entity that might encroach on the power and
authority of the federal government. Second, as a practical matter,
the delegation could be rescinded at the will of the delegating legisla-
ture.
Although all members of the NAIC are either elected or appointed
by a government body or official,380 their “public” would change as
they acted nationally on behalf of all the states. In such actions, they
clearly would not be jointly accountable to the voters of an individual
                                                                                                                      
376. See, e.g., FERC v. Mississippi, 456 U.S. 742 (1982) (upholding the Public Utility
Regulatory Policies Act of 1978, which encouraged states to develop energy conservation
programs through conditional preemption); Hodel v. Virginia Surface Mining and Recla-
mation Ass’n, 452 U.S. 264 (1981) (upholding the Surface Mining Control and Reclamation
Act of 1977, which permitted the federal government to regulate if the state did not submit
a regulatory plan that complied with the Act).
377. Despite frequent judicial reliance on the vesting clause in ruling a private delega-
tion unconstitutional, the basic concerns of vesting clauses are typically separation of pow-
ers and that they provide no real guidance in assessing the validity of a private delegation.
For a full discussion, see David M. Lawrence, Private Exercise of Governmental Power, 61
IND. L.J. 647, 664-68 (1986).
378. Such delegations may violate concepts of representative democracy by empower-
ing individuals who are not publicly accountable either through election or through ap-
pointment by elected officials. Opponents argue that governmental power should be exer-
cised only by elected individuals or by persons directly accountable to elected individuals.
See id. at 669-72.
379. L.H. Otis, NAIC Votes to Open Its Highest-Level Meetings, NAT’L UNDERWRITER
(Life & Health/Fin. Servs. ed.), June 12, 1995, at 3. The Strategic Framework Working
Group of the NAIC, charged with determining the NAIC’s identity, split over which char-
acterization was correct. The full membership of the NAIC ultimately concluded that it
had characteristics of both. See id.
380. See supra notes 12-13.
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state. An individual state’s delegation of power to the NAIC involves
a delegation of state power to a group of individuals who are ac-
countable neither to the state’s voters nor to its elected officials; only
one member of the NAIC will be directly accountable to a state’s vot-
ers or their elected representatives. The cumulative effect of the
states’ individual delegations would be to empower the NAIC beyond
the power of the individual states.
Finally, as a practical matter, such delegations could prove prob-
lematic in addressing the issues raised above because they could pre-
sumably be rescinded at the will of the delegating legislature. The
power to enforce uniform standards or to sanction is meaningless if a
state can withdraw delegated authority from the NAIC at any time.
A second way in which states could effect reforms would be the
use of interstate compacts. Minority members of the House Commit-
tee on Energy and Commerce recommended interstate compacts as
“the most comprehensive alternative to either the current system or
[f]ederal regulation.”381 Others have suggested the possibility of in-
terstate compacts as an alternative to federal regulation or the pres-
ent system.382
An interstate compact is a binding agreement between or among
states that provides for cooperative action, including joint action on
common problems, exchange of information, or establishment of uni-
form rules. Interstate compacts preempt conflicting state laws and
are generally governed by principles of contract law.383 The compact
is treated as a federal statute and cannot be altered by a court.384
While the U.S. Constitution recognizes that states may want to enter
into such agreements, it specifically requires prior congressional ap-
proval. The Compact Clause provides: “No State shall, without the
consent of Congress . . . enter into any Agreement or Compact with
another State.”385 Case law has modified this directive somewhat,
holding that congressional approval is necessary for any compact
that “may tend to increase and build up the political influence of the
contracting States, so as to encroach upon or impair the supremacy
of the United States or interfere with their rightful management of
particular subjects placed under their entire control.”386 Congres-
                                                                                                                      
381. WISHFUL THINKING, supra note 67, at 129.
382. See, e.g., James M. Jackson, Commerce, Compacts, and Congressional Consent, 10
J. INS. REG. 23 (1991); James M. Jackson Enhancing State Regulation Through the Com-
pact Clause, 9 J. INS. REG. 151 (1990); John M. Manders et al., Insurance Regulation in the
Public Interest: Where Do We Go from Here?, 12 J. INS. REG. 285 (1994).
383. See, e.g., New Jersey v. New York, 523 U.S. 767 (1998).
384. See id. at 74. In Texas v. New Mexico, 462 U.S. 554, 564 (1983), the Supreme
Court found it could not constitutionally order the appointment of a person to break a tie
vote by an interstate compact commission and leave the commission deadlocked due to a
poorly drafted compact.
385. U.S. CONST. art. I, § 10.
386. Virginia v. Tennessee, 148 U.S. 503, 518 (1893).
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sional consent is required only if the compact authorizes member
states to exercise power they could not exercise in the compact’s ab-
sence and if the compacting states delegate sovereign power to an in-
terstate commission.387
An interstate insurance regulation compact could set out mini-
mum standards. An example could be the NAIC accreditation stan-
dards, modified as appropriate to correct existing deficiencies such as
lack of specificity.388 In turn, these standards would become state law
upon state adoption of the compact. The NAIC could be identified as
the accrediting body. In addition, an interstate compact could con-
ceivably resolve the issue of the NAIC’s lack of power to force state
compliance with accreditation standards:389 first, a compact would be
enforceable at law,390 unlike the NAIC accreditation standards, which
are voluntary. A compact supersedes prior391 and subsequent392 state
law. Second, a compact could be structured specifically to grant the
NAIC or a similar administrative body enforcement powers through
delegations of sovereign power. An interstate compact could also pro-
vide methods for state supervision of the NAIC such as annual re-
porting requirements, open record requirements, audits, public
meetings, hearings on important issues, gubernatorial vetoes, or
legislative approval requirements.393
In addition, compacts would almost certainly be constitutionally
permissible. The Supreme Court has upheld compacts that create
and empower multistate administrative authorities such as the
Multistate Tax Commission.394 The Multistate Tax Compact was cre-
ated by twenty-one member states to coordinate taxation of busi-
                                                                                                                      
387. See U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452, 473 (1978).
388. Additional standards and modifications might include specified levels of insurance
department funding or market conduct standards.
389. It would be possible to draft a compact such that the NAIC or some other body
had the power to sanction states which failed to comply with the compact. However, such
power would likely render the compact invalid as an interference with the federal govern-
ment’s supremacy, since it would grant the sanctioning body power beyond that of the in-
dividual compacting states. See, e.g., U.S. Steel, 434 U.S. at 473 (upholding the formation
of the Multistate Tax Commission because it did not increase state power).
390. In disputes between parties to the compact, the Supreme Court has jurisdiction
under Article III and the power to interpret and enforce the compact. If a dispute involving
a private party is heard in state court, the construction of the compact is a federal question
for purposes of Supreme Court review. See, e.g. West Virginia ex rel. Dyer v. Sims, 341 U.S.
22, 28 (1951); Virginia v. West Virginia, 246 U.S. 565, 601 (1918).
391. See, e.g., Hinderlider v. La Plata River & Sherry Creek Ditch Co., 304 U.S. 92
(1938).
392. See, e.g., Green v. Biddle, 21 U.S. (8 Wheat.) 1 (1823).
393. For general discussions of these methods of control, see RICHARD H. LEACH &
REDDING S. SUGG, JR., THE ADMINISTRATION OF INTERSTATE COMPACTS (1959), and Rich-
ard H. Leach, Interstate Authorities in the United States, 26 LAW & CONTEMP. PROBS. 666
(1961).
394. See U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452, 473 (1978) (up-
holding the compact creating the Multistate Tax Commission); see also Multistate Tax
Compact, reprinted in ICCH ALL STATES TAX GUIDE ¶ 351 (1995).
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nesses operating in multiple states. The legislation adopted by each
of the member states created the Multistate Tax Commission, which
is similar to the NAIC, and is composed of the states’ tax administra-
tors. The Commission’s purpose is to study state tax systems, pro-
pose uniform state laws and regulations, and conduct audits of mem-
ber states.395 Even though the compact created a multistate author-
ity, it did not encroach on the powers of the federal government or
impair its integrity, and the consent of Congress was, therefore, not
necessary to its validity. The member states were free to withdraw
from the compact at any time. The Commission possessed only the
power of each individual member state and could not force state
adoption of its recommendations.
However, despite the advantages of using a state insurance com-
pact, there are a number of potential difficulties for insurance regu-
lation reform. First, as a practical matter, it may be overwhelmingly
difficult to establish a multistate insurance regulatory compact. In
itself, this burden is not a good reason for abandoning a particular
reform proposal. Experiences with attempts to federalize insurance
regulation in the early 1990s and with the financial services mod-
ernization bills demonstrate that any wide-reaching reform may in-
volve a difficult and lengthy process of negotiation and approval.
However, it seems unlikely that the states could agree to uniform
minimum standards or procedures given the difficulties with such at-
tempts during the NAIC accreditation controversy. This type of com-
pact would involve enormous complexities, going far beyond the typi-
cal compact. Moreover, interstate compacts are rarely used;396 gener-
ally, they are used for small or regional groups of states and almost
never for insurance issues.397 The most typical compacts involve
boundary disputes398 or interstate projects, such as building bridges
                                                                                                                      
395. See, e.g., ALA. CODE § 40-27-1 (1994); ARK. CODE ANN. § 26-5-101 (Michie 1997);
IDAHO CODE § 63-3701 (1997); MICH. COMP. LAWS ANN. § 205.581 (West 1988).
396. See generally COUNCIL OF STATE GOVERNMENTS, INTERSTATE COMPACTS AND
AGENCIES (1983) (noting 175 compacts during the history of the United States); see also
Jones & Reuter, Interstate Compacts and Agreements, 28 THE BOOK OF THE STATES 565
(1990-91) (discussing 20 interstate compacts).
397. Of course, a comprehensive compact or a series of compacts could substantially
improve insurance regulation even if only a portion of the states participate.
398. See, e.g., Brevard Crihfield, Interstate Compacts, 1783-1977: An Overview, in 22
THE BOOK OF THE STATES 580, 580 (1978-79). Examples of these compacts can be found in
Virginia v. Tennessee, 148 U.S. 503 (1893), and Rhode Island v. Massachusetts, 37 U.S. (12
Pet.) 657 (1838).
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or allocating shared resources.399 Only a few compacts created ongo-
ing administrative agencies.400
Second, although insurance compacts have been debated for a
decade, only one very limited insurance compact has been formed.401
The midwest zone of the NAIC, working in conjunction with the Na-
tional Conference of Insurance Legislators and members of the in-
dustry, attempted to draft a compact dealing with rehabilitations,
liquidations, and guaranty associations. In 1995 the Interstate In-
surance Receivership Compact was inaugurated, but only five states
entered into the compact (California, Illinois, Michigan, Nebraska,
and New Hampshire),402 and two of those quickly dropped out.403 Par-
ticularly without an imminent threat of federal takeover, a compact
seems unlikely.404
Third, a compact would require participating states to relinquish
some part of their power over insurance regulation, and all indica-
tions suggest that most states would be unwilling to do so, particu-
larly if the compact limited the ability of the states to withdraw.405 A
                                                                                                                      
399. See, e.g., The Colorado River Compact of 1929, ch. 42, 45 Stat. 1057 (1928) (re-
cording congressional approval of the compact); Ham v. Maine-N.H. Interstate Authority,
30 A.2d 1, 3 (N.H. 1943) (recognizing the regulatory authority of the Maine-New Hamp-
shire Interstate Authority over a bridge on the basis of an interstate compact that did not
encroach on the power of the federal government).
400. The Multistate Tax Commission is an example of an ongoing administrative
agency. See supra notes 394-95.
401. Other proposals considered by the NAIC, but not adopted, include licensing reci-
procity agreements, a U.S. Reinsurer and Alien Insurer Regulatory Compact Draft, and an
Interstate Insurance Regulation Compact. Under the licensing reciprocity proposal, states
would license insurers domiciled in compacting states on a reciprocal basis. The Reinsurer
Compact would establish a commission to regulate and license reinsurers and alien insur-
ers. See U.S. Reinsurer and Alien Insurer Regulatory Compact Draft, 1995 NAIC
PROCEEDINGS IV, Dec. 2-6, 1995, at 182-91. The NAIC Accredited States Insurance Regu-
latory Compact would create the Interstate Insurance Regulatory Commission, composed
of representatives from each compacting state. The Commission would establish minimum
standards for admission and licensure of U.S. and non-U.S. insurers, approval of forms,
and financial examination of compacting insurers. The Commission would be empowered
to authorize insurers domiciled or transacting business in a compacting state to transact
business in all compacting states.
402. See L.H. Otis, N.H. Leaves Interstate Compact, NAT’L UNDERWRITER (Life &
Health/Fin. Servs. ed.), July 21, 1997, at 29.
403. California left the compact in November 1996 because it was inconsistent with
state laws. New Hampshire left the compact in July 1997. Its official reason was the com-
pact’s failure to attract greater participation; off the record, a source suggested that New
Hampshire removed itself to increase the chances that it could recover funds for policy-
holders. See id.
404. States’ comments on various compact proposals often allude to the proposal as an
alternative to federal intervention, but object to any encroachment on state authority in
the absence of a real threat. See, e.g., 1995 NAIC PROCEEDINGS IV, Dec. 2-6, 1995, at 193
(comments of the Oklahoma insurance commissioner on the U.S. Reinsurer and Alien In-
surer Regulatory Compact Draft).
405. For a discussion of the permanence of compacts, see Jill Elaine Hasday, Interstate
Compacts in a Democratic Society: The Problem of Permanency, 49 U. FLA. L. REV. 1
(1997).
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perennial criticism of NAIC interstate compact proposals is that the
proposed compact would remove state regulatory authority.406 The
states grudgingly permitted the NAIC to institute its accreditation
program only to thwart an attempted federal takeover and strongly
criticized the NAIC’s aggrandizement of power as those threats re-
ceded. New Hampshire’s withdrawal from the Interstate Insurance
Receivership Compact underscores this point. Although its purported
reason for withdrawing was the lack of broad participation in the
compact, its true reason was quite likely its desire to accomplish the
liquidation of a troubled company under its own (more favorable)
rules rather than according to the compact. In short, there is no rea-
son to believe that states would be any more willing to cede authority
to an interstate compact mechanism than to the NAIC or, for that
matter, to the federal government.407
Individual state oversight of the NAIC might resolve some of the
problems with current state regulation. The Vermont Oversight law
subjects the NAIC to various reporting and disclosure requirements
and imposes significant restraints on the accreditation program.408
Earlier versions of the law, as well as bills proposed by New York,
New Jersey, and Michigan imposed more substantial requirements
with real limitations on the NAIC. In some ways, of course, such bills
create additional problems by further limiting the NAIC’s power.
However, a well-designed oversight law might minimize the NAIC’s
susceptibility to industry influence and increase the accountability of
the NAIC to its constituents.
                                                                                                                      
406. See, e.g., 1995 NAIC PROCEEDINGS IV, Dec. 2-6, 1995, at 192-98. Various states
objected to the U.S. Reinsurer and Alien Insurer Regulatory Compact Draft because the
compact would encroach upon state authority. Tennessee “reiterates our concerns regard-
ing authority that would be taken away from the states by giving this compact licensing
authority.” Id. at 192. Oklahoma stated that the form of a compact that “takes away the
individual state’s right to license and regulate the companies is and will always be unac-
ceptable.” Id. at 193. Arizona objected because, inter alia, “the compact . . . debilitates a
Commissioner’s authority to regulate the business of insurance in his or her own state.” Id.
at 197.
407. This conclusion conflicts with that reached by Manders. See Manders et al., supra
note 382, at 338. In their view, federal regulation would deprive the states of their sover-
eignty, while participation in a compact would permit the states to retain their sovereignty
and exercise it through binding cooperation with other states. Professor Robert Klein rec-
ognizes the potential unwillingness of states to limit their power:
The appeal of an interstate compact is that it allows state legislatures to affirm
their participation in and delegation of authority to the compact. However,
state legislatures may not be much more enthusiastic about this approach than
they are about de facto delegation to the NAIC through the accreditation pro-
gram.
Robert W. Klein, Insurance Regulation in Transition, 62 J. RISK & INS. 363, 364 (1995).
408. See VT. STAT. ANN. tit. 8, § 3351 (1995).
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VI.   CONCLUSION
Because financial services integration presents such daunting
regulatory challenges, current structures and processes of state in-
surance regulation, including the NAIC, raise serious concerns about
the efficacy of the state system of insurance regulation. Many state
insurance departments are hopelessly underfunded and understaffed
and are sometimes unable to carry out basic regulatory functions
adequately, much less oversight of complex international insurance
networks. As a result, the states have increasingly turned to the
NAIC for assistance. The NAIC is perhaps well-suited to the model
law drafting functions, which were its original mission. As a private,
nongovernmental organization with no power of its own, the NAIC is
inadequate to perform the more complex tasks it has taken on and
which financial services integration will demand of it. Most critically,
the NAIC is closely identified with the insurance industry. Although
it pays lip-service to the goal of protecting consumers, its actions of-
ten present a different reality. The stability of the insurance indus-
try, and the protection of the consumers who rely on it, are at stake.
Regulatory reform is essential.
